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(i) 


APPELLEE'S STATEMENT OF QUESTIONS PRESENTED 


1. In an action for damages for personal injuries sustained as a 
result of negligence in maintaining a slippery floor, did the Court below 
err in submitting the question of negligence to the jury when 

a) An employee of the Defendant had mopped 
the floor a short time before the Plaintiff 
Slipped, leaving it in a moist and damp 
condition. 

b) The Defendant, knowing that the floor did 
not contain an abrasive substance which 
should have been inserted to reduce its 
slipperiness, used, contrary to accepted 
practice, ordinary soap to clean the floor, 
causing grease to accumulate on it, further 


increasing its slipperiness. 


2. Was it an abuse of discretion to admit the testimony of the 
Defendant's manager on cross-examination, that the Defendant had 
discontinued using soap to clean the floor, when this testimony was 
introduced to impeach the witness and not to prove negligence on the 
part of the Defendant? 


3. Was it error for the Court not to instruct the jury as to the 
purpose of testimony showing the change in cleaning materials when 


the Defendant did not request such an instruction? 


COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT . 


ARGUMENT: 


I, There Was Substantial Evidence That The Defendant Had 
Negligently Mopped The Floor Where The Plaintiff Fell. 
Leaving It In A Moist. Damp And Slippery Condition 


The Defendant Was Negligent In Using Ordinary Soap To 
Clean The Floor Since This Resulted In The Formation 
Of A Slippery Substance On Its Surface . . . 


Since The Jury's Verdict Is Based Upon Substantial 
Evidence That The Defendant Was Negligent. It Should 
Not Be Set Aside :_ 2 © © - © « +£ 


Since The Evidence That The Defendant Had Changed 
Its Method Of Cleaning The Floor Was Not Offered For 
The Purpose Of Proving Negligence. The Court Did Not 
Err In Admitting It : *« * & = € & -& 


CONCLUSION . 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,680 


| 
| 
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GIANT FOOD STORES, INC., | 
Appellant, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OCF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE | 


On February 23, 1954, the Plaintiff was a customer in a store 
owned and operated by the Defendant, at which time she slipped and fell 
on the floor, fracturing her hip. (J.A. 9, 106). | 


The Plaintiff's Pre-Trial Statement stated that the Slipperiness of 
the floor was due to the negligence of the Defendant in failing to properly 
clean the floor. (J.A. 4). i 


The floor of the Defendant's store was to have been constructed in 


accordance with certain plans and specifications (J.A. 163) which had 





2 


been submitted to the Defendant and approved by it. (J.A. 85). These 
specifications required that the floor contain colored marble chips and 
cement. They also specified that a non-slip aggregate be inserted in ; 
the floor to reduce its slipperiness. (J.A. 69). The insertion of this ! 
non-slip aggregate was in accord with good standard construction prac- 

tice. (J.A. 93). 


The Defendant inspected a sample of the floor prior to its com- 
pletion (J.A. 81) and examined it prior to accepting it (J.A. 34) but made 
no mention of the fact that the non-slip aggregate had not been inserted. 
(J.A. 76). y 


After the floor had been ground to a smooth surface by the con- 
tractor, the Defendant watched him clean it with a neutral cleaner which 


did not contain soap. (J.A. 82). D 


The Defendant operated many Similar stores throughout the : 
Metropolitan Washington area and all but two or three of them had 


terrazzo floors comparable to this one. (J.A. 78, 129). 


The specifications required that the marble chips be pink and 
green in color. The chips constituted two-thirds of the surface of the 
floor, the remainder was cement. (J.A. 71). At the time the floor was 
accepted by the Defendant, it observed that the colors were as specified. ¢ 
(J.A. 135). 


From the time the store opened on November 4th, to the date of 
the Plaintiff's fall, the floor was cleaned every morning with a mixture 
of water, a bleaching agent known as "clorox" and either soap or deter- 
gent. (J.A. 29). 


The soap or detergent was taken by the Defendant from broken 
boxes which it had obtained for sale to its customers and had become i 
broken in transit. (J.A. 29). All of these ingredients were mixed by \! 
the Defendant in a bucket and applied to the floor witha mop. There- 


after, the floor was rinsed with water. There was no evidence that it 
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was ever scrubbed, so as to mechanically remove any residue adhering 
to the surface. (J.A. 39). | 


| 
The use of soap in the cleaning of terrazzo floors substantially 
reduces its frictional properties and increases its slipperiness. (J.A. 
53). Upon soap coming into contact with cement, a substance known as 
calcium stearate is formed. (J.A. 47). This substance is insoluble in 
water. (J.A. 48). It is used as a commercial lubricant because of its 


| 


highly slippery quality. (J.A. 50). 


At the time of the Plaintiff's fall, the floor had lost its pink, 
green and grey color and it appeared to be dark black and grey. (J.A. 
31, 32). ! 


There was no evidence that other users of terrazzo used soap as 
a cleaner. The publications of the trade association of terrazzo con- 
tractors stated that non-soapy neutral cleaners should be used. (J.A. 47). 
Other users of terrazzo in the area, in accordance with the recommended 


practice, did use non-soapy neutral cleaners. (J.A. 103). 


Upon entering the store, the Plaintiff saw an employee mopping the 
floor, using a mop and bucket near the ''checkers" or "check-out booths" 
(J.A. 21). Less than fifteen minutes thereafter, (J.A. 23), she fell just 
outside the "check-out booths."" (J.A. 117). | 


After she slipped and fell, she felt with her hand that the floor was 
damp and moist. (J.A. 24). The only employee of the store whose duty 
it was to mop the floor that afternoon was N, B. Brown. (J.A. 122). He 
was in the vicinity of the place where the Plaintiff was at the time of 
her fall, but was not called as a witness. (J.A. 37, 40). : 


Although other employees of the store looked at the floor and saw 
no water on it (J.A. 120), no one other than the Plaintiff felt the floor 
surface with their hand or examined it from other than a standing posi- 
tion (J.A. 31). : 


| 
| 
| 
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At the trial, in his cross-examination of the Plaintiff, Defendant's 
counsel produced a photograph (J.A. 16), and exhibited it to the Plaintiff 
who testified that it represented the area in which she had fallen. 

(J.A. 19). Thereafter, the manager of the store was called by the Plain- 
tiff in accordance with the provisions of Rule 43(b) (J.A. 27), and was 
cross-examined as a hostile witness. In the course of this cross- 
examination, Plaintiff's counsel exhibited the same photograph to the 
store manager who also testified that it represented the floor as it 
existed at the time of the fall. (J.A. 32). The floor in the photograph 
appeared to be clean and bright. (J.A. 167). Then, counsel for the 
Plaintiff asked if there had been a change in the method of cleaning the 
floor since the time of the Plaintiff's fall. (J.A. 32). The store manager 
stated that such a change had been made and described what had been 
done. (J.A. 33). 


Thereafter, on cross-examination of the witness, Leonard, who 
had been called as an expert by the Plaintiff, Defendant's counsel asked 
if he had observed the presence of a film on the floor at the time of his 
examination. Leonard replied that he had not. (J.A. 60). On re-direct 
examination, he testified, without objection, that at the time of his 
examination of the floor, the Defendant was not cleaning it with soap, 
but was using a cleaner known as 'Misto Clean" which contained an anti- 
slip ingredient. (J.A. 66). 


Leonard also testified that although it might take as many as fifty 
washings with soap to cause a film of calcium Stearate, (J.A. 62), that 
upon the soap being once applied to the cement in the terrazzo, calcium 
stearate would be formed. (J.A. 46). 


He stated that this formation would be aggravated by the addition 
of "Clorox." (J.A. 53). Rinsing will not remove calcium stearate, but 
the mechanical action of scrubbing will. (J.A. 59). The Defendant 


called no expert witnesses upon the presentation of its case. (J.A. 153). 
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At no time in the course of the trial, did Defendant's counsel 
request the Court to instruct the jury that the testimony as to the change 
in the cleaning method was not to be considered as evidence of negli- 


gence. | 
| 


The Court in its instruction, did not mention the change in clean- 
ing methods, and was not requested to do so by either party. Plaintiff's 
counsel in his closing argument made no reference to the change in 


cleaning materials as being evidence of negligence. 


The jury rendered a verdict for the Plaintiff in the sum of 
$15,000.00. (J.A. 148). : 





The Court below denied the Defendant's motion for judgment not- 
withstanding the verdict or a new trial in a written opinion, Fine v. 
Giant Food Stores, Inc., 163 F. Supp. 231. (J.A. 161). The Defendant 
filed a notice of appeal. (J.A. 162). | 

SUMMARY OF ARGUMENT ! 

1. The defendant was negligent because its employee had mopped 
the floor shortly before the plaintiff fell, leaving it ina moist, damp 
and slippery condition. ! 


2. It was also negligence for the defendant, knowing that the 
floor was not constructed in accordance with proper practice requiring 
the insertion of a non-slip aggregate, to wash the floor with soap which, 
the defendant knew or should have known, was dangerous in that it 


caused the formation of a slippery insoluble grease on the floor surface. 


3. The court below did not err in admitting evidence of the de- 
fendant's changing its method of cleaning the floor since the purpose of 
this evidence was not to prove the defendant's negligence but to proper- 
ly attack the credibility of testimony of defendant's manager and to ex- 
plain certain photographic evidence. The court did not érr in failing to 
instruct the jury as to the purpose of this evidence since the defendant 
made no request for it to do so. : 








6 
ARGUMENT 


THERE WAS SUBSTANTIAL EVIDENCE THAT THE 
DEFENDANT HAD NEGLIGENTLY MOPPED THE 

FLOOR WHERE THE PLAINTIFF FELL, LEAVING 
IT IN A MOIST, DAMP AND SLIPPERY CONDITION. 

The Plaintiff was in the store about fifteen minutes. Shortly be- 
fore she fell, an employee of the Defendant was mopping the floor near 
the place she fell. At the time of her fall, the floor where she fell was 
moist and damp. As Stated by this Court in Doctors Hospital v. Badgley, 
81 U.S, App. D.C. 171, 156 F. 2d 569, "Obviously falls are more likely 


on wet floors than on dry ones." 


In view of the evidence, the jury properly found that the moist and 
damp condition was the result of the failure of the Defendant's employee, 
Brown, to remove the moisture which remained on the floor after he 


mopped. And, this Court ‘must view the facts in the light most favor- 


able to the Appellee."’ Safeway Stores, Inc. v. Preston, United States 
Court of Appeals for the District of Columbia Circuit, No. 14,728, 
decided March 5, 1959. 


The evidence warrants the conclusion that Brown was mopping near 
the place where the Plaintiff fell. She slipped and fell "just outside the 
check-out counter." The employee was mopping the floor in an area close 
to the "checkers.*' This latter expression obviously refers to the ''check- 
out counter.*’ Furthermore, the Plaintiff testified in attempting to fix 
the position of the man mopping, that "he was about that wall over there 
to where Mr. Connolly was sitting, to the chair on the opposite of Mr. 
Connolly." (J.A. 10). There is nothing in the record to show precisely 
what this distance was. It is incumbent upon the appellant, however, to 
bring to this Court a record showing that there was error below. Since 
the distance referred to in the testimony is not set forth, it must be as- 
sumed that it was in accord not only with the jury's verdict, but also the 
memorandum of the Court below, which stated "Plaintiff testified that 
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she saw an employee mopping the floor not far from where she fell." 
(J.A. 154). Keneipp v. United States, 92 U.S. App. D,C. 187, 203 F. 
2d 397. ! 





The Defendant states that the place where the mopping was done, 
was “in fact, distant from the place where she eventually fell."" In sup- 
port of this, he refers to the seventy-seven year old Plaintiff" s response 
to a loaded and argumentative question put to her on cross-examination 
by Defendant's counsel. (J.A. 23). Apparently, the jury in the exercise 
of good, common sense, chose to believe the more specific evidence. 
The Court below was of the same view. The Court and jury had the op- 
portunity to obServe the manner in which the question was asked and 
answered. This is a prime consideration in jury trials, 

Several witnesses testified that Brown was in the acea where the 
Plaintiff fell, both before and after her fall. Not only did Brown have 
nothing else to do but clean the floor, but he was the only person in the 
store whose duty it was to clean the floor. This is also evidence that 
the mopping took place where the Plaintiff fell. When cross-examined, 
the witnesses who testified that no mopping took place, admitted that 
they did not know what Brown was doing in the area of the Plaintiff's fall 
for the few minutes prior to it. Therefore, the Court below was correct 


in Stating that the Plaintiff's "suggested inference from the fact of the 





mopper's presence in the area is also unchallenged." (J LA. 157). Brown 
would have been the only person to contradict the testimony of the Plain- 
tiff in this regard. He was not called as a witness even though there 
was no showing that he was dead or otherwise unavailable. From the 
failure to call him as a witness, only an inference unfavorable to the 
Defendant can be drawn. Washington Gas Light Co. v. Biancaniello, 

87 U.S. App. D.C. 164, 183 F. 2d 982. 


The Defendant contends that perhaps the moisture \ the floor was 
not due to the Defendant's careless mopping, but to the Plaintiff" S per- 


spiration or the dripping from melting ice. There was, ‘however, no 
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evidence that either of these had caused the moisture on the floor. In 
affirming a verdict in a "fall'' case, this Court recently disposed of a 
similar argument advanced by the Appellant by stating “Appellant thus 
would frame the issue in terms of possible inferences from possible but 


undemonstrated facts.'"' Safeway Stores, Inc. v. Preston, supra. 


The Plaintiff at no time contended that there was a visible pool or 
puddle of water on the floor. The Plaintiff's contention is that the De- 
fendant's employee left the floor moist and damp after mopping it. As 
stated by the Court below in its memorandum, "Plaintiff's assertions 
of dampness remain uncontested in the case at bar.” (J.A. 157). None 
of the Defendant's employees examined the floor closely enough to deter- 
mine whether it was dry or moist, and this determination could not be 
made other than by a close examination such as the one made by the 
Plaintiff. 


Furthermore, the jury was entitled, if not required, to consider 
all of the circumstances in determining the Defendant's negligence. As 
the Court stated in its charge, (J.A. 138), although the absence of car- 
borundum or alundum was not negligence in itself, it could be considered 
by the jury. The circumstance that the floor contained no abrasive ag- 


gregate to reduce its slipperiness, is something the jury may properly 


have considered in connection with the careless mopping. Hilleary v. 
Earle Restaurant Inc., (1952 D.C. D.C.), 109 F. Supp. 829. The 
circumstance that this floor had been regularly covered with soap form- 


ing a greasy film, may also have been considered. Adding moisture by 
careless mopping to a greasy, smooth, non-abrasive terrazzo floor is 

a more negligent act than careless mopping alone. In Bellevue, Inc. v. 
Haslup, 80 U.S. App. D.C. 181, 150 F. 2d 160, this Court held that care- 
lessly mopping a floor which appeared to otherwise be inagood condition 


was negligence. A fortiori, the same conduct by this Defendant super- 
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imposed upon an unsafe floor is negligence. See: Gleason v. Academy 
of The Holy Cross, 83 U.S. App. D.C. 253, 168 F. 2d 561. The law in 
the District of Columbia, insofar as this case is concerned, is con- 


trolled by Bellevue v. Haslup, supra, and Doctors Hospital v. Badgley, 
| 
supra. In accordance with the law as set forth in those cases, the 


Court below was correct in permitting the jury to determine the factual 
issues of this case. | 


The decisions of Courts of other jurisdictions are in accord with 


those in this jurisdiction. In Surface v. Safeway Stores, Inc., (1948, 


C.A. 8) 169 F. 2d 937, 941, the Court stated: | 
| 
". . . we cannot say as a matter of law that it 
would be impossible for anyone reasonably to 
conclude that the proprietor of a sizeable self- 
service grocery store has been guilty of any’ 
negligence in his duty to his customers, where 
he has permitted part of the floor to be mopped 
during customers hours; where he has left the 
space open for regular use; and where the con- 
dition can be found from the evidence to be one 
of sufficient dampness to be capable of causing 
a customer to slip in her shopping pursuits and 
faq], . .” | 


See Annotation "Liability of Proprietor of Store, Office or Similar 


Business Premises for Fall on Floor Made Slippery by Washing or 
Cleaning," 63 ALR 2d 694. : 


i 


THE DEFENDANT WAS NEGLIGENT IN USING ORDINARY 
SOAP TO CLEAN THE FLOOR SINCE THIS RESULTED IN 
THE FORMATION OF A SLIPPERY SUBSTANCE ON ITS 
SURFACE. : 
Although the Defendant had available in its store non-soapy 
detergents, it used ordinary soap to clean the terrazzo floor. The un- 
contradicted evidence was that soap and terrazzo,when combined, form 


calcium stearate. Calcium stearate is an insoluble commercial 


| 
| 
\ 
| 
| 
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lubricant which cannot be washed away. The Defendant never scrubbed 


the floor to mechanically remove the calcium stearate. 


When the Plaintiff fell, the floor was "black and grey" in appear- 
ance. Marble chips composed 66 2/3% of the floor's surface; the rest 


was cement. Originally, 75% of the marble chips were pink, 25% green. 


Thus, almost 50% of the floor, in its original state, was pink. The De- 
fendant offered no explanation for the change in coloration of the floor 
after repeated soap washings. It simply argued that "pink" was not 
descriptive of the floor's color. When the floor was originally laid, 
Defendant's employee examined it. He testified that the colors were 
those required in the specifications; that is pink, green and grey. 
Clearly, the jury was entitled to infer that the floor changed color be- 


cause calcium stearate was covering its surface. 


The Defendant argues that in 90 days of washing, there may have 
been less than fifty washings. There also may have been more. How 
many there were, could only be known to the Defendant. This evidence 
was peculiarly available to it, not the Plaintiff. Again, if any inference 
is to be drawn from the failure to produce this evidence, it must be 
unfavorable to the Defendant. Washington Gas Light Co. v. Biancaniello, 


supra. 


Plaintiff's witness, Leonard, was an expert with extensive scien- 
tific training in the field of chemistry. When he was cross-examined, 
he admitted there were many factors which might have some effect on 
the slipperiness of the floor. Under the Court's instruction, the jury 
was told "You should give careful consideration to the opinion ex- 
pressed, in connection with other evidence in this case, and you should 


weigh the reasons, if any, given for such opinion." (J.A. 144). 


Apparently, the jury followed the Court's instruction, considered 
the evidence and concluded that: 


1. Since there was no evidence to the contrary, the floor had 


been washed with soap as many as fifty times. 
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| 
2. The discoloration of the floor was due to a film which covered 


its natural pink, green and grey surface. 


The expert's testimony was amply supported. Soap had been used; 
terrazzo is 33% cement; even one contact between soap and cement will 
cause calcium stearate to form; many more than one contact occurred; 
there was something covering and discoloring the surface. The uncon- 
tradicted evidence of the expert was certainly admissible and since it 
was believed by the jury, sufficient to support the verdict. S. H. Kress 
& Co. v. Telford, (1957, C.A. 5) 240 F. 2d 70; Colorado Springs v. 
Colburn, (1938) 102 Colo. 483, 81 P. 24 397. First National Bank of 
Birmingham v. Lowery, (1955) 263 Ala. 36, 81 So. 2d 284. 


The Defendant argues that the Plaintiff, prior to her fall, noticed 
that the floor was ''smooth and nice."' But, there is no evidence that she 
had previously stepped on a "damp and moist" portion of the floor. 
Also, the constant application of the soap was repeatedly reducing the 
frictional qualities of the floor. At the time and place she fell, it had 
become dangerously slippery. The slipperiness of another part of the 
floor prior to her fall, with less calcium stearate and no moisture on 


its surface is entirely beside the point. 


When the floor was ready for the Defendant's use, the Defendant 
was present. It saw the contractor, DiGuilian, clean it with a non-soapy 
cleaner. This was actual notice to the Defendant of what should have 
been used. Thereafter, the color of the floor changed. This would have 
alerted a storekeeper exercising ordinary care for the safety of his 
customers that something was covering its surface. The most cursory 


examination would have revealed that it was calcium stearate. 


The terrazzo trade association's literature cautions against the 
use of soap on terrazzo. An operator of more than fourteen super- 
markets should have examined it in the exercise of ordinary care. 
Further, other users of terazzo in the area were aware of the danger 


of using soap at the time the Defendant was using it, and were using the 
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recommended non-soapy cleaners. What others have done is evidence 


of what the Defendant should have done. Hellwig v. Chesapeake & 
Potomac Telephone Co., 71 U.S. App. D.C. 346, 110 F. 2d 546; Uline 
Ice Co. v. Sullivan, 88 U.S. App. D.C. 104, 187 F. 2d 82. 


This store not only used floor cleaners, but sold them as well. It 


is chargeable with knowledge of the effect of using the products it sells. 


From the foregoing, it is apparent that this Defendant had actual 
knowledge that ordinary soap should not be used to clean its floor. To 
establish negligence, however, it is necessary only to show the Defend- 
ant "knew or should have known," Solon Service v. Cook, 96 U.S. App. 
D.C. 232, 223 F. 2d 317. 


There was no evidence that contemporary or "ancient" users of 
terrazzo used ordinary soap to clean it. In fact, the only user of soap 
on terrazzo, in accordance with the evidence in this case, was the De- 
fendant. It probably did so purely in the interest of economy and at the 
risk of its customers' physical welfare. Rather than return or destroy 
the broken boxes of soap and use a suitable cleaner, it chose the least 


costly of the two alternatives. 


The Court below referred to decisions of the Supreme Court under 
the Federal Employer's Liability Act (45 U.S.C. Sec. 51, 1952), and the 
Jones Act (46 U.S.C., Sec. 688, 1952). Admittedly, those statutes in- 
corporate rules differing from those applicable to non-statutory negli- 
gence cases insofar as contributory negligence and assumption of risk 
are concerned. There is nothing, however, indicating that there is dif- 
ference in the standard of care or burden of proof. In any event, the 
evidence in this case established negligence on the part of the Defend- 
ant under either the standard of these statutes or the decisions of this 
Court in ordinary negligence cases. As the Court below stated, 

(J.A. 156), 


"The Supreme Court emphasized the importance of 
jury trial in deciding the issue of negligence." 
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That importance is equally applicable to the negligence of this 


Defendant as it is to Defendants under the statutes. 


Applying any standard of due care, this Defendant operating a 
large supermarket was negligent in using soap to clean its floor when it 
was, in fact, or should have been obvious to it that this was creating a 
hazardous Slippery condition. : 
| 


III 


SINCE THE JURY'S VERDICT IS BASED UPON SUBSTANTIAL 
EVIDENCE THAT THE DEFENDANT WAS perenne IT 
SHOULD NOT BE SET ASIDE. 


Admittedly, the Plaintiff contended below that the Defendant was 
negligent both in failing to remove the moisture from the floor after it 
was mopped and in using improper materials with which to clean the 
floor. The Court in its instructions, also set forth the Plaintiff's con- 
tentions in that manner. However, as in every negligence case, it must 
be assumed that the jury's verdict was based upon a consideration of 


all of the evidence as well as the surrounding circumstances. 


| 
The question before this Court is not whether one or both or 

neither of the Plaintiff's contentions constitutes negligence, but 

whether or not the evidence substantiates the jury finding that the De- 





fendant was negligent. Negligence can reasonably be inferred from a 
combination of circumstances. Yeager v. Chapman, (1951) 233 Minn. 1, 
45 N.W. 2d 176, 22 ALR 2d 1260. 


In Hecht Company v. Jacobsen, 86 U.S. App. D.C. 81, 180 F. 2d 
13, this Court stated 'We do think, that it would have been more in 
accord with the modern authorities to discuss the standard of conduct 
required of appellant in terms of ‘reasonable care under all the cir- 
cumstances'. That formula contains within it the potential for flexibility 
in application which is necessary to deal with the infinite number of fact 
Situations which may arise. It readily permits change with changing 


circumstances." 
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The Court below logically and fairly commented on the evidence 
so as to aid the jury in its deliberations. This, however, is not contrary 
to the general law of negligence, which the Court carefully set forth in 
its instructions. (J.A. 140). Since the evidence taken as a whole offered 
substantially more than a scintilla of evidence of Defendant's negligence, 


the Court did not err in refusing to set aside the jury's verdict. 


In any event, as is more fully set forth in the preceding sections 
of this Brief, both of the Plaintiff's contentions did establish that the 
Defendant was negligent. Even if the Jury's verdict was based upon 
one of the two contentions it should remain undisturbed. 


IV 


SINCE THE EVIDENCE THAT THE DEFENDANT 

HAD CHANGED ITS METHOD OF CLEANING THE 

FLOOR WAS NOT OFFERED FOR THE PURPOSE 

OF PROVING NEGLIGENCE, THE COURT DID 

NOT ERR IN ADMITTING IT. 

The evidence of the change in the cleaning method used by the 

Defendant was not offered as proof of negligence. The Plaintiff at no 
time argued to the jury that this was evidence of negligence, nor did the 


Court at any time give such an indication. 


This evidence was adduced when the Plaintiff's counsel was cross- 
examining the Defendant's store manager who had been called as an ad- 
verse or hostile witness by the Plaintiff in accordance with Rule 43(b) 
of the Federal Rules of Civil Procedure which provides: 

"A party may calla... ., managing agent of 

a... private corporation . .. whichis an 
adverse party, and interrogate him by leading 
questions and contradict and impeach him in all 


respects as if he had been called by the adverse 
party, « « « «” 


The question as to the change in the cleaning method immediately followed 


a question dealing with a photograph which had been marked as defendant's 
Exhibit No. 1 for identification. The testimony was as follows: (J.A. 32) 
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I show you this photograph, Mr. Smiley, which 
has been marked as defendant's Exhibit No. 1 
for identification, and ask you if that picture 
represents the area that you looked at on that 
day? | 

"A. Yes, sir. : 

"Q. As it was on that day? 

"A. Yes, sir. 


"Q. Now, have there been any changes at ait: in the 
construction or the cleaning methods used in 
that floor ? | 


"MR. CONNOLLY: Just a minute, I object to the 
second part of that question, if the Court please." 

An examination of the photograph which appears in the last page 
of the Joint Appendix shows the floor appearing in a clean and shiny 
condition with no evidence of film on it. The Defendant had previously 
used the photograph in the course of the Plaintiff's testimony but had 
not established the time when the photograph was taken, nor did the 
Defendant do this at any time in the course of the trial. | The Defendant 
obviously, however, was attempting to prove that the photograph 
represented the condition of the floor as it was at the time of the acci- 
dent. The purpose of the cross-examination of the Defendant's manager 


was: 


To show that the photograph did not necessarily 
represent the conditions as they existed at the 
time of the plaintiff's fall and, : 


To attack the credibility of the testimony of the 
defendant's manager that the photograph repre- 
sented the condition of the floor as it appeared 


at the time of the accident. | 


Admittedly, the general rule is that evidence of subsequent change 
is not admissible. The evidence in this case, however, comes within the 
clearly established exceptions to that rule. Here the evidence was ad- 
mitted to "contrad.ct and impeach" the store manager who had testified 
that the floor was as it appeared in the photograph. Whether or not this 
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evidence should have been admitted to test the credibility of this witness 
was a matter entirely within the sound discretion of the Court. As stated 
in Avery v. S. Kann Sons Co., 67 App. D.C. 217, 91 F. 2d 248, 
"Inasmuch as the testimony was incompetent 

as proof of the alleged defective condition of the 

linoleum at the time of the accident, it became a 

question for the Court to determine in the exer- 

cise of a sound discretion whether the evidence 

should be admitted under instructions for the pur- 

pose of testing the credibility of the witness or the 

weight to be given to his testimony." 

In Altemus v. Talmadge, 61 App. D.C. 148, 58 F. 2d 874, evidence 
that several months after the pedestrian was injured, a depression had 
been filled was admitted. This Court refused to reverse a judgment for 
the plaintiff stating that the admission of this testimony was "in the 
circumstances, innocuous."' Thus, it appears from the decisions of this 
Court that this matter is one properly within the discretion of the trial 


court. 


In view of the fact that the change occurred more than two years 
after the accident, it is impossible to see how the Court abused its 
discretion or the defendant was prejudiced by the admission of this evi- 
dence. Apparently, the defendant did not consider this evidence as being 
prejudicial since it failed to object to its admissibility when on redirect 
examination the witness Leonard testified that he also had observed 


that the defendant was using a different type of floor cleaner. (J.A. 66). 


This evidence was also admissible to show that the photograph 
which depicted the floor as clean and shiny was not an accurate repre- 
sentation of the conditions existing at the time of the plaintiff's fall. 
Henwood v. Chaney, (1946 C.A. 8) 156 F. 2d 392; Mintz v. Atlantic Coast 
Line R. Co., 236 N. C. 109, 72 S. E. 2d 38. 


Since the defendant failed to request the Court to instruct the jury 
that the evidence of the change was not evidence of negligence, it was not 
error for the Court to fail to do so, Lombardi v. Yulinsky, 98 N.J.L. 332, 
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119 A. 873. Lunde v. National City Citizens Bank of Mankato, 263 
Minn. 228, 6 N.W. 2d 809. The Federal Rules of Civil Procedure also 


make it clear that a party cannot avail itself of error in the instructions 


unless a specific request is made for such instruction. ‘Federal Rules 
of Civil Procedure, Rule 51, which provides: | 
| 
"No party may assign as error the. ...| 
failure to give an instruction unless he objects 
thereto before the jury retires to consider its | 
verdict, stating distinctly the matter to which 
he objects and the grounds of his objection." 


Lastly, the evidence of the change was admissible in accordance 
| 
with the exception as stated in Supplement to Wigmore On Evidence, 
Volume 2, p. 44, Section 283, | 


"(d) evidence of efforts made to improve 
dangerous conditions is admissible to refute the 
position that the existing condition was incapable 
of improvement." 


From the very beginning of the trial, the defendant contended that it was 
proper to use soap in the cleaning of the floor and that no other material 
would be better for the purpose than soap. In order to refute this 


contention, evidence of a change by the Defendant to a non-soapy cleaner 


was admissible. Hickey v. Kansas City Southern Bailey Co., Mo. 
, 290 S.W. 2d 58. | 
| 
Z 
In his opening statement, Defendant's counsel stated: 


"The evidence will show, furthermore, that this floor 
is well maintained; well maintained by using soap: 
powders in cleaning the floor . . ." | 


"There will be no evidence in this case that you can't 
wash with detergents or soap and water marble sai 
conerete .. ." 


Supplemental Transcript, page 3. 
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In accordance with any of the three exceptions to the general rule, 


set forth above, the court did not err in admitting the manager's testi- 


mony as to the change in cleaning method. 


CONCLUSION 


The Court below did not err in denying the Defendant's motion for 
a directed verdict and for judgment notwithstanding the verdict. There 
was substantial evidence to support the jury's verdict for the Plaintiff. 


The Court's ruling on the admissability of evidence of a change in 
the Defendant's cleaning method was in accordance with the decisions of 


this Court and not prejudicial. 


The judgment of the Court below should be affirmed. 


Respectfully submitted, 


WILLIAM T. HANNAN 
JOSEPH F. CASTIELLO 
RALPH F, BERLOW 
KENT D. THORUP 


637 Woodward Building 
Washington, D. C. 


Attorneys for Appellee 
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PETITION FOR REHEARING EN BANC OR IN THE 
ALTERNATIVE FOR REHEARING BY THE PANEL 


This Petition is filed in accordance with Rule 26(a) of the Rules 


of this Court and in the utmost good faith. 


This rule providing for the filing of this Petition should be given 


particular application in this case for the following reasons: 


(1) This case has little, if any, likelihood of being the subject of 
an appeal to the Supreme Court. This is its court of last resort. 


(2) The Appellee is a severely injured 78 year old widow (J.A. 9) 
who has already survived three trials and one appeal. The likelihood of 


her surviving further litigation is diminishing. 
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y (3) The question before this Court is essentially one of the 
sufficiency or weight of evidence. The trial Court, Judge Luther Young- 
dahl, who is by experience, well versed in problems of appellate review, 
heard all of the evidence and protracted argument of counsel in the 
course of the four day trial. He examined and read the transcript of 

. the evidence and wrote a comprehensive written opinion. Fine v. Giant 

Food Stores, Inc., 163 F. Supp. 231. He reached a conclusion contrary 

to that of this Court. 


This Court should, it is most respectfully submitted, carefully 


consider whether it, and not the Court below, is in error. 


This Court has before reversed a per curiam opinion on rehear- 
ing, Cadwallader v. Sholl, 89 U.S. App. D.C. 285, 196 F 2d 14, cert. den., 
Sholl v. Cadwallader, 72 S. Ct. 1061, 343 U. S. 966, 96 L. Ed. 1363. 


I. THIS COURT ERRED IN STATING THAT THE COURT 
BELOW SHOULD NOT HAVE SUBMITTED TO THE 
JURY THE ISSUE OF THE USE OF SOAP ON A 
TERRAZZO FLOOR BECAUSE THE EVIDENCE WAS 
POSITIVE, UNCONTRADICTED AND CORROBORATED 
THAT SOAP SO USED WOULD CREATE A "DEPOSIT" 
OF A SLIPPERY COMMERCIAL LUBRICANT. 
The following is substantially what the Court instructed the jury 


as to the use of soap by the Defendant. 


"She claims negligence on two grounds: First, that 
the Defendant used soap in cleaning the terrazzo floor, 
which created a film, causing a slippery condition; .. . 
Defendant asserts that Plaintiff has failed to prove by a 
fair preponderance of the evidence that it was improper 
to use soap in cleaning the terrazzo floor; and even if it 
were improper, Plaintiff has failed to prove by a fair 
preponderance of the evidence that the Defendant was 


negligent in using the soap to clean the floor.” (J.A. 139). 











The Plaintiff below contended, and produced convincing evidence, 
that there was a "slippery film" on the floor. But this was not as this 
Court stated in its opinion the factual issue submitted to the jury. 


The question as stated by the Court below was, was it "improper 
to uSe soap in cleaning the terrazzo floor ?"' Appellant's counsel, in 
his opening statement, presented the issue in similar language. (Brief 
of Appellee, p. 17, footnote 1). | 


Leonard's testimony was "positive" that upon using soap, there 
would be a deposit of calcium stearate. He stated: 
"A. I have no doubt whatever that the reaction that I 


have indicated, namely, the formation of calcium 
soap, would take place." 


"Q@. You had already concluded in your mind that there 
was going to be a calcium grease on the floor; 
hadn't you? 


"A. Iam sure that will happen. I am sure there Twill 
be a reaction, positively."' (J.A. 56). | 
As this Court pointed out in its opinion, he would not testify 

precisely "as to the extent of the build up of a film," or whether "traffic 
might tend to abrade it'’ or "polish it."" This, however, is entirely ir- 
relevant. The Plaintiff was not bound to prove that this "exceedingly 
slippery commercial lubricant"' known as calcium stearate (J.A. 53, 63) 
was on the floor in the form of a film, nor was the jury so instructed. 
The evidence was clear that there was a "deposit" of a slippery com- 


mercial lubricant on the floor. Even if there was a "deposit" and no 


| 
On the morning of the Plaintiff's fall, the floor had been washed 
with soap. (J.A. 32). Minutes before her fall, it was washed with the 


film, this is negligence. 


same mop and bucket which on that morning had been used in applying 
soap to the floor. (J.A. 32, 128). Whether this "deposit" of calcium 


stearate was a "film" or streaks or spots, is immaterial. To cause it 
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to be on the floor in any form is "improper" and negligence. The Court 


below was clearly correct in submitting this issue to the jury. 


THERE WAS EVIDENCE THAT THERE WAS A FILM 
OF CALCIUM STEARATE ON THE FLOOR AT THE 
TIME OF THE PLAINTIFF'S FALL. 
(a) The evidence was that this floor was one-third cement and 


two-thirds marble chips. The marble chips were seventy-five per cent 


pink and twenty-five per cent green. (J.A. 74). This color was highly 


important to the persons involved. It was handwritten into the speci- 


fications (J.A. 86), and submitted in the form of a sample. (J.A. 71). 


The Appellant before examining the floor inspected it and found 
the colors to be as specified. (J.A. 135). 


The Appellant then proceeded to clean the floor with "busted" or 
broken boxes of soap. (J.A. 29). 


As stated by Leonard, the use of soap would darken the floor. 


"A. Pure calcium stearate of itself has no particular 
color; but I imagine it might tend -- I am sure it 
would tend to hold dirt, and that sort of thing, that 
would perhaps darken it."" (J.A. 58). 
At the time of the Plaintiff's fall, the floor had been darkened to 


such an extent that it had completely lost its pink and green color. 


It appeared to be a "black compound" (J.A. 127) or "dark black 
and gray” (J.A. 32). 


After the Appellant stopped using the "broken boxes of soap" and 
used another substance which did not smell like soap, the floor began 
to look a "little cleaner” (J.A. 35). 


Thus, the evidence was clear that at the time of the Plaintiff's 
fall, there was not only a "deposit" but a film of calcium stearate 


which with dirt intermixed noticeably altered the floor coloring. 











) 
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(b) As the Court below stated, the store was opened November 1, 
1953. The accident occurred February 23, 1954. Even allowing for no 
washings on Sundays or holidays, if, as the manager testified, it was 
washed "alternately" (J.A. 29) with soap and detergent, there were 
approximately fifty washings with soap. This raises an inference 
which was unrebutted, that, in accordance with Leonard's testimony, 
there would be a "film" "signally" altering the “frictional character- 


istics of the floor." 


The Court below was not in error in submitting the case to the 
jury on this issue, particularly, since it and this Court are both re- 
quired to view the evidence in a light most favorable to the Plaintiff. 
Safeway Stores, Inc. v. Preston, U.S. Ct. of Appeals for the District of 
Columbia Circuit, No. 14,728, decided March 5, 1959. 


III. IN CONCLUDING THAT THE EXPERT'S TESTIMONY 
WAS "SPECULATIVE" THIS COURT RELIED UPON, 
FACTS WHICH WERE COMPLETELY IRRELEVANT. 
| 
In its opinion, the Court stated in referring to Leonard "he had 
not seen the floor in question until three years after the accident." 
This was true, but totally immaterial insofar as his testimony was con- 
cerned. It was conceded at all times by all parties that the construc- 
tion of the floor had not changed in any way at any time. The store 


manager testified: | 
"Q@. Has there been any change in the construction of 

the floor ? | 

"A. No, sir."(J.A. 33). 3 


Leonard looked at the floor to determine its construction or com- 
position. He looked at the floor to see if it was smooth or rough, 
wooden or stone, flat or slanted. He was not looking for a film which 
had been removed by the new cleaner some time before he looked at 


the floor. (J.A. 33). The formula of the terrazzo as required by the 
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specifications was in evidence. (J.A. 74). Leonard's conclusions based 
upon his visual examination of the floor, were fully corroborated by 

the formula insofar as its composition was concerned. There was no 
evidence that the chemical composition of cement and marble changes 
with the passage of time. Leonard's conclusion was that soap in con- 
tact with the chemical constituents of the floor would form a deposit of 
calcium stearate. This is in no way affected by when he looked at the 
floor. It is erroneous for this Court to state that his conclusion in this 
regard is "speculative" because he looked at the floor three years after 


the accident. 


This Court in its opinion also stated "both detergents and soap 
had been uSed at different times."’ This, too, is immaterial. The only 
evidence as to the removal of a calcium stearate deposit was that it 
could be done by "mechanical action” or "scrubbing" (J.A. 58, 59). The 
Defendant merely "rinsed" the floor. (J.A. 39). There was no evidence 
that washing the floor with a detergent after it had been washed with 
soap would remove the calcium stearate deposit. In fact, a hypothetical 
question based upon the uncontradicted evidence specifically referring 
to the use of "ordinary soap on some occasions, and detergent on other 
occasions”’ was submitted to Leonard. He responded "I have no doubt 
whatever that the reaction that I have indicated, namely, the formation 
of calcium soap, would take place."" (J.A. 52). 


This Court was apparently under the erroneous impression that 
a subsequent or alternate use of detergent would remove a deposit of 
calcium stearate caused by a prior washing with soap. Since the evi- 


dence was directly to the contrary, this was error. 


Furthermore, Leonard's testimony was not only uncontradicted, 
but fully corroborated. DiGuilian, a terrazzo contractor of many years 
experience testified unequivocally that neutral cleaners not containing 
soap should be used on terrazzo floors. (J.A. 77). Walton, a certified 
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architect, testified to the same effect. (J.A. 98). The specifications 


read into evidence by the Appellant reiterated this. (J.A. 99). 


This Court, in its opinion, contrary to all of the evidence, holds 
that it is not negligence to use soap to clean a terrazzo floor even 
though the Appellee did not introduce any evidence whatsoever that it 


was Safe or proper to do this. 


CONCLUSION 


It is apparent that the opinion of this Court is a result of a failure 
to properly consider the evidence below. This Court should revise its 


Opinion and judgment in accordance with the opinion of the trial court. 


Or grant a reargument of this case. ! 
Or a rehearing en banc. 


Respectfully submitted, 
| 
RALPH F. BERLOW 


637 Woodward Building 
Washington, D. C. | 


Attorney for Appellee. 
Of Counsel | 
Hannan & Castiello 
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reconsider its opinion in this case, claiming that the Court in its 





reversal failed "to properly consider the evidence below” regarding 
appellant's use of soap to clean its floor (p. 7). Her reasons therefor, 


however, are based upon exaggerations, distortions, and an obvious 
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misreading of the Court's opinion. 


Appellant on the other hand urges that the Court's reversal was 


) based upon a careful, impartial review of the entire record, which 
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clearly sustains its conclusion that the evidence presented on this point 
by appellee "was too speculative to go to the jury" (Opinion, p. 3). 


For that reason, no rehearing should be granted. 


Appellee first states in her Petition that the soap issue was one 


for the jury because her chemical expert's ''testimony was "positive' 





that upon using Soap, there would be a deposit of calcium stearate" on 
the floor (p. 3). She then goes on to say that her witness's failure to 
account for the effect of traffic on the floor was “entirely irrelevant," 
because her only requirement was proof of a "'deposit,"' not of a film 


covering the entire floor. | 


Appellee's preoccupation with semantics is without merit and 
Simply points up the weakness of her argument. First of all, the fact 
that her expert witness could not account in his chemical theory for 
certain admitted conditions is anything but "entirely irrelevant. " 
Appellant in its Brief on Appeal (pp. 21-22) pointed out that the witness 
failed to consider many important factors in presenting his theory. 
This Court in its decision recognized the deficiency, and held that 
Opinion evidence not based on disclosed facts was of little or no proba- 
tive value. Appellant will not repeat its argument here unnecessarily , 
but incorporates by reference the pertinent portions of its brief (pp. 20- 
24) which point out the admitted facts which the witness would not, or 


could not, take into consideration. : | 


Appellee further says that she presented evidence of a chemical 
"film" on the floor. She insists that while the floor was "pink and 


green" when laid, the film discolored it to "dark black and gray." 


(Petition, p. 4). This argument is a serious distortion of the facts. 


1 Furthermore, it is only reasonable to infer that a chemical reaction 


between soap and the concrete in a floor would cause a fairly uniform change 
over the floor's entire area, not simply slippery "deposits" here and there. 
Yet appellee herself admitted (J. A. 18-19) that she had no trouble with traction 
anywhere in the store before the accident, or any place but the spot where she 
fell on the day of her accident. Elementary logic militates against appellee's 
assertion that a ''deposit" was proved. : 
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Obviously the floor when built was not "pink and green" as alleged. 
Appellant's Brief on Appeal (p. 9, note 1) and its Reply Brief (pp. 4-5) 
pointed out that the marble chips in the floor were identified by deco- 
rator labels: ''75 per cent pink Tennessee chips and 25 per cent Car- 
diff green."’ This Court during oral argument viewed a sample of the 
kind of terrazzo used in the floor. Anyone not familiar with decorator 
terms would identify the colors of the sample in the same way that 
witnesses described the floor during trial. No witness testified to any 
change in floor coloring. The only evidence on this subject, in fact, 
disclosed exactly the contrary (J.A. 127). Appellee's several attempts 
to turn these decorators' labels into evidence of change are entirely 


misleading and unjustified by any facts. 


Finally, appellee claims that this Court relied upon facts which 
were "completely irrelevant" in concluding that the expert's testimony 
was speculative (Petition, p. 5). She claims that one of these "irrele- 
vant" facts was that the expert had not seen appellant's floor until three 
years after the accident (Petition, p. 5), and that the Court erred in 
declaring his testimony speculative because of this. To the contrary, 
the three-year time lag clearly aids the Court's conclusion in this 
respect. There was no factual evidence of the existence of a film. 

The case's entire complexion could have been changed by the expert's 
testimony that he had detected grease deposits, or by the testimony 

of anyone that traction was difficult. Such is not the case. Evidence of 
deposits was based purely on a hypothesis unfounded in the facts. Not 
one witness (including appellee) had any difficulty with traction at any 
time before the accident. That the expert did not see the floor until 
three years hence clearly contributed to the lack of any foundation for 
his theory. 


Appellee’s Petition further brands as "immaterial" the fact that 
both detergents and soap were used to clean the floor before the acci- 
dent (p. 6). Such a conclusion can only come from a misreading of 


the Court's decision. It is far from "immaterial" that the witness's 
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opinion concerning the length of time necessary to build up a soap 
deposit was exceedingly vague -- "perhaps fifty or a hundred washings" 
(J.A. 57), and that he admitted any time estimate would be ''specula- 
tion" (J.A. 62). Thus, the fact that both detergents (which admittedly 
form no deposit whatever) and soap were used during the 90 days of 
washing could hardly be considered irrelevant. Furthermore, there 
was no evidence presented that detergent, a known grease cutter, 


would not dissipate any soap deposit. | 


Finally, appellee states this Court's decision as follows: "Tt is 
not negligence to use soap to clean a terrazzo floor" (Petition, BP. Ti 
The Court made no such decision. Its opinion, properly rendered, 
was that the evidence presented on this point was too speculative for 
the jury to consider. It expressed no thoughts on negligence, or lack 
thereof. Appellee gained more benefit than she might have expected 
from the Court's opinion because the case was remanded for new trial 
on the dampness issue, evidence of which was extremely weak and 
self-serving. Her request for a rehearing on the soap issue is 


unfounded and without merit. 


CONCLUSION 


Appellee's Petition for Rehearing has no factual foundation. The 
Court's decision was in accord with the evidence presented and was 
entirely justified. It should not be disturbed. : 


Respectfully submitted, 


Paul R. Connolly — 
Charles C. Abeles : 


810 Colorado Building 

Washington 5, D.C. 
Attorneys for Appellant 
Of Counsel: ! 


Hogan & Hartson | 
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495 [Filed February 28, 1955] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA i 


IDA M. FINE 
3140 Wisconsin Avenue, N. W. 
Washington 16, D. C. 


7 Plaintiff C.A. No. 886-55 


GIANT FOOD STORES, INC. : 
845 Bladensburg Road, N.E. : | 
Washington, D. C. : | 


Defendant 


COMPLAINT 
(Negligence-Fall) | 

1. This Court has jurisdiction because the amount in controversy 
is in excess of Three Thousand ($3000. 00) Dollars. i 

2. That on February 23,1954 the defendant owned a store in the 
District of Columbia and the plaintiff was a patron of said defendant in 
said store and an invitee in it for the purpose of making purchases of 
merchandise from the defendant. | 

3. It was the duty of the defendant to exercise seisonsble and prop- 
er care in the maintenance of the corridors and floors of said store so 
as not to cause injury to the plaintiff. | 

4. The defendant negligently caused the floors and corridors to 
become in a Slippery and dangerous condition. ! 

0. As a result thereof the plaintiff while walking on the floors and 
corridors was caused to be thrown off balance and fell, and as a result 
thereof suffered serious and permanent physical injuries including a frac- 
ture of the left hip and bruises, contusions and abrasions about her body 
and limbs which has, and will in the future, permanently impair plaintiff's 
use of said leg. As a result of the injuries to the plaintiff, she has been 
rendered unable to perform her usual duties. Plaintiff has suffered and 





2 
will in the future suffer great pain and anguish. 
WHEREFORE, the plaintiff demands judgment against the defendant 


in the sum of Fifty ($50, 000. 00) Thousand Dollars. 


CANFIELD, SCHELL, HANNAN & 
CASTIELLO 


By: /s/ Ralph F. Berlow 
496 JURY DEMAND 
Plaintiff demands trial by jury of the issues herein. 
/s/ Ralph F. Berlow 


637 Woodward Building 
Washington, D. C. 
Attorneys for Plaintiff 


497 [Filed March 9, 1955] 
ANSWER OF DEFENDANT TO COMPLAINT 
First Defense 

The complaint fails to state a claim upon which relief may be 
granted against the defendant. 

Second Defense 

1. Defendant, Giant Food Shopping Center, Inc., admits that on, 
to-wit, February 23,1954, the plaintiff was in a store owned by the defen- 
dant and located at 3336 Wisconsin Avenue, N. W. in the District of 
Columbia. 

2. Defendant is without knowledge or information sufficient to 
form a belief as to the allegations of injuries and damages allegedly 
sustained by the plaintiff. 

3. The remaining allegations of the complaint, not specifically 
admitted, are denied. 

Third Defense 

The injuries and damages allegedly sustained by the plaintiff re- 
sulted from negligence and carelessness and/or contributory negligence 
and carelessness on the part of the plaintiff at the time and place men- 


tioned in the complaint. HOGAN & HARTSON 


By /s/ John J. Sirica 
[Certificate of Mailing] Attorneys for Defendant 
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7 Attorneys for Plaintiff 





[ Filed October 29, 1956] 2 


IN THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA | 


IDA M, FINE, : | 
“eS Plaintiff, : | 
V. : C.A. No. 886-55 


GIANT FOOD STORES, INC., * * *, 

AMERICAN MOSAIC COMPANY, INC, ees, 
and 

KASS-BERGER, INC., * * *, 


Defendants 
AMENDED COMPLAINT FOR DAMAGES ! 
FOR PERSONAL INJURIES 


(Negligence ) 
1, This Court has jurisdiction because the amount in controversy 


is in excess of Three Thousand ($3,000) Dollars. ! 

2. That on February 23, 1954 the defendant, Giant Food Stores, Inc., 
owned a Store in the District of Columbia and the plaintiff was a patron of 
said defendant in said store and an invitee in it for the purpose of making 
purchases of merchandise from the defendant. : 

3. The defendants Kass-Berger, Inc. and American Mosaic Com- 
pany, Inc., constructed the floors in the store of the defendant, the Giant 
Food Stores, Inc., and it was the duty of the defendants and each of them 
to exercise reasonable and proper care in the construction and main- 
tenance of said floors so as not to cause injury to the plaintiff. 

4. The defendants, and each of them, negligently caused the floor 
to become in a Slippery and dangerous condition. 

9. As aresult thereof the plaintiff while nies on the floors and 
corridors was caused to be thrown off balance and fell, and aS a result 
thereof suffered serious and permanent physical injuries including a frac- 
ture of the left hip and bruises, contusions and abrasions about her body 
and limbs which has, and will in the future, permanently impair plaintiff's 
use of said leg. As a result of the injuries to the plaintiff, She has been 
rendered unable to perform her usual duties. Plaintiff has suffered and 
will in the future suffer great pain and anguish. : 

WHEREFORE, plaintiff demands judgment against the defendants, 
and each of them, in the sum of Seventy-Five Thousand ($7 5,000.00) 


Dollars. HANNAN & CASTIELLO 
By /s/ Ralph F. Berlow 





4 
JURY DEMAND 
Plaintiff demands a trial by jury of the issues herein. 


/s/ Ralph F, Berlow 
For the Plaintiff 


[ Filed November 8, 1956] 


ANSWER OF GIANT FOOD STORES, INC. 
TO THE AMENDED COMPLAINT 


The defendant Giant Food Stores, Inc. adopts its answer to the 


complaint herein as its answer to the amended complaint herein. 
HOGAN & HARTSON 


By /s/ Francis L. Casey, Jr. 
[ Certificate of Service] Attorneys for Defendant * * * 


[ Filed November 29, 1956] 
PLAINTIFF'S PRETRIAL STATEMENT 

The plaintiff was injured on the 23rd day of February, 1954 when she 
was a patron of the defendant, Giant Food Stores. She was caused to fall 
as a result of the slipperiness of the floor in the store. The floor consisted 
of a material known as terrazzo. It was constructed by the defendant, Kass- 
_ Berger, Inc., who was also the lessor of the defendant, Giant Food Stores, 
- Inc. The floor was slippery due to the failure of the defendants to insert 
in the terrazzo a material known as "a non-slip aggregate, such as alumi- 
num oxide’. The slipperiness was also due to the accumulation of soap on 
the floor, moisture and the failure to properly clean it. The defendant, 
the American Mosaic Company, Inc. was the subcontractor employed by the 
defendant, Kass-Berger, Inc., in the construction of the store and although 
it was specified in its agreement with Kass-Berger, Inc. that a non-slip 
aggregate should be inserted in the floor, the defendant, American Mosaic, 
Inc. failed to do so. 

As of October, 1955 the plaintiff had incurred the following medical 


a ie Hospital $1,501.20 
Doctors 1,182.60 
Nurses 1,873.05 
Ambulance 95.00 
Therapy 24.00 
Wheelchair, walker, etc. 88.85 
Medicines 242.38 


Home care : 1,516.30 $6, 532.78 








5 | 
as more specifically set forth in the Answers to Interrogatories filed 


herein. 
004 STIPULATIONS 
The plaintiff requests that the following be admitted without for- 
mal proof: hospital records, x-rays and photographs of the area where 


plaintiff sustained her fall. ! 


| 
/s/ Ralph F. Berlow 
Attorney for Plaintiff 


[Certificate Of Service ] 


905 [Filed November 29, 1956] 
PRETRIAL STATEMENT OF THE DEFENDANT 
Defendant admits that plaintiff fell in a store operated by it at 3336 
Wisconsin Avenue, N.W., on February 23, 1954. Defendant denies that 
the said fall was the result of any negligence on its part and asserts that 
it was the result of the sole or contributory negligence of the plaintiff in 
failing to walk with care, observing where she was stepping and to exer- 


cise reasonable caution under the circumstances including her advanced 
age and infirm health. ! 


Requested Stipulations | 
1. The parties will exchange lists of the names and addresses of 


all known witnesses to the plaintiff's fall and to the condition of the floor 
at the site of her fall within ten days. : 

2. The plaintiff will furnish defendant with copies of all medical 
reports on her injuries within ten days and with copies of all after- 
acquired reports up to time of trial. | 

' 3. The defendant may have a physical examination of plaintiff by 
a physician of its choice. ! 

4. The plaintiff will inform the defendant of all expert witnesses 

other than physicians and surgeons that have been consulted in this case. 
HOGAN AND HARTSON 
By | 


Attorneys for Defendant 





6 
502 [Filed November 29, 1956] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 
Pretrial statements of counsel for Pltf. , of counsel for Deft. Giant 
Food Stores and for deft. American Mosaic are approved by the pretrial 
court and attached hereto. 
Deft. Kass Berger,Inc. and American Mosaic Co.,Inc. have been 


added as additional defts. They assert a general denial. There was no 


appearance at pretrial for D. Kass Berger and under the rule the court 


assumed it is submitted. All three defts. are granted permission to 
file cross-claims. 

Hospital records, X-rays, and photographs of the area where 
Pitf. sustained her fall, if initialed by counsel, may be received at trial 
without formal proof subject to relevancy and materiality. 

All counsel will exchange list of names and addresses of witnesses 
within 10 days. Counsel for Pltf. will furnish to counsel for Defts. copies 
of all medical reports not heretofore furnished and copies of all ac- 
quired up to time of trial. Deft. may have a physical examination of 
Pltf. provided same does not interfere with trial. 

Counsel for Pitf. will inform counsel for Deft. within 10 days by 
letter of all expert witnesses other than physicians and surgeons that have 
been consulted in this case. 

Counsel for Deft. American Mosaic Co., Inc. is granted permission 
to file a motion for summary judgment. 

Counsel for Pltf. will specify the claim of $1, 516. 30 for Home 
care of Pitf. 

/s/ James R. Kirkland 
/s/ Ralph F. Berlow Pretrial Judge 
Attorney for Plaintiff 


/s/ Arthur J. Hilland 
Attorney for Deft. American Mosaic Co., Inc. 


/s/ John P. Arness 
Attorney for Giant Food Stores, Inc. 





506 [Filed June 18, 1957] 

PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: | 

The amended pretrial statement of plaintiff is attached hereto. 
The plaintiff abandons and the court has stricken the claim injury of a 
collapsed fifth lumbar vertebrae. | 

The plaintiff agrees to permit defendants and defendants doctors 
to examine the hospital records relating to plaintiffs treatment. These 
records containing the clinical reports of all medical experts to be 
called by plaintiff other than those doctors who have submitted written 
reports which have been furnished to defendants. These hospital records 
will be made available to defendants counsel for this examination ona 
date of this pretrial order. ! 

The plaintiff agrees to further medical examination by doctors of 
defendants selection, provided this examination does not interfere with 
the trial date of this case. i 

The deposition of the witness Kessler will be taken at 2:00 p.m. 
on Thursday, June 20th, in the office of plaintiff's counsel. 

The expert witness who will be called by the plaintiff to testify as 
to the chemical reaction on defendants’ Giant Food Stores floor has been 
identified to defendants as John M. Leonard. : 

Plaintiff claims permanent injury including shortening of left leg 
and any other permanent injuries set forth and identified in report of 
Dr. Radice, dated May 18, 1957. : 

507 The plaintiff agrees to make available to defendants and defendants 
doctor the x-rays taken in this case; defendants examination of these 
x-rays not to interfere with the trial date of the case. : 

The defendants oral motion to have this case continued for trial 
to the October term is denied. : 

Plaintiff agrees to waive any jeopardy or prejudice that may have 
occurred as a result of the mistrial declared in this case on June 17th 





and the subsequent discussion of the case with or among jurors and 


RIES ehs /s/ Edward A. Tamm 
Dated: June 18, 1957 Pretrial Judge 
* * * * * * ok 


| 





[Filed June 18, 1957] 


SUPPLEMENTAL PRETRIAL STATEMENT OF 
THE PLAINTIFF 


The claim for liability of the defendants is as set forth in the 
original pretrial statement filed herein. 

The injuries sustained by the plaintiff were a blockage of the 
intestinal tract, a fracture of the hip, and a subsequent fracture of the 
left leg as a result of bone deterioration related to the original hip 
fracture and bruises and contusions, bedsores connected with a long 
period of hospitalization and: confinement to bed and with the original fall 
which caused contusions and abrasions. The special damages are as 
set forth in the attached statement. 

The answers to the interrogatories as previously filed herein are 


incorporated in this pretrial statement by reference, 


HANNAN & CASTIELLO, 


By /s/ Ralph F. Berlow 
* * * x 


* * * * oe 


Expenses Incurred by Lola Fine as 
a Result of Hip Fracture, 2/23/54 
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: EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
28 Washington, D. C. 
April 15, 1958 
* * * * * * * 
38 IDA M. FINE | 


was called as a witness in her own behalf and, having been first duly 
sworn, was examined and testified as follows: : 
DIRECT EXAMINATION | 
BY MR. BERLOW: : 
Q. Would you state your name, please? A. My name? Ida M. Fine. 
* * * * * * | * 


Q. Where do you live now, Mrs. Fine? A. 3140 Wisconsin, 


Northwest. ! 
* aK * * * *x 3 * 
39 Q. Are you married, Mrs. Fine? A. I have been married. Iam 


a widow now. | 
Q. How old are you? A. Iam now seventy-seven. Iam a year 
older than when we first instituted the trial. i 


* * * * * * * 


44 Q. Now, coming down to February 23 of 1954, how far is your 
apartment house on Wisconsin Avenue away from the Giant Food Store 
located on Newark Avenue? A, Oh, it is just within about two blocks, 


I believe. 





Q. Now, how did you get from your apartment house to the Giant 
Food Store on that day? A. I walked over. | 

Q. Was anyone with you? A. No. | 

Q. Were you using anything to assist you in walking on that day? 
A. Not anything. | 

Q. As you walked from your apartment to the Giant Food Store, 
would you tell us how you felt, in so far as your physical condition is 
concerned? A. I felt perfectly okay. 

Q. Now, would you tell us what happened after you went into the 
food store? A. I went into the food store, and selected my few things 





10 
45 that I wanted, and I stopped then to get some canned goods, and I 
noticed 2 man mopping the floor. 

Q. Let me ask you this: What door did you use to go into the Giant 
Food Store? A. The entrance door. 

Q. Facing what street? A. Well, I went in from the Wisconsin 
entrance door. 

Q. Now, how far was this man who was mopping the floor away 
from the door that you went into? A. Oh, he was quite a ways away 
from there. 

Q. Could you indicate by showing something in the courtroom ? 
Was he as far away asIam, for example? A. Well, maybe, maybe 
not. I couldn't positively say. But he was -- I was in the aisle, and I 
got a few -- a can of tomatoes, I remember distinctly; and I got some 
onions and maybe -- but this man was -- I might say that he was from 
about that wall over there to where Mr. Connolly was sitting, to the 
chair on the opposite side of Mr. Connolly. 

Q. What portion of the wall are you referring to? A. I am pointing 
to that wall (indicating). 
| Q. You mean from -- A. This wall right there. 

46 Q. About from here to where Mr. Connolly is? A. That is right. 

Q. Now, what was he using? Did he have anything in his hand? 
A. Yes, he had a mop and he had a bucket with a wringer inside of it; 
and I said to him -- 

Q. Don't tell us what you said. 

x * * e * * me *K 

Q. Just tell us what you saw. Did you actually see him manipulate 
the mop? A. I beg your pardon? 

Q. Did you see him put the mop on the floor? A. Yes. 

Q. After that, what did you do? A. After that, I went through 
the checker's to be checked out. 

Q@. Did you have a cart with you at that time? A. Yes. 

Q. And were you pushing the cart? A. Yes. 

Q. And where were the articles that you had purchased? A. I beg 
your pardon ? 


o " 
+ ee Oe ~ 


= A 
2 we on ee oO ee 


Satta? ha 


#2 
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Q. Where were the articles that you had purchased ? A. They were 
47 in the cart. : 

Q. As you went through that check-out Sounters: | did you pay the 
man? A. I paid him, yes. 

Q. And would you tell us what happened when you er him, and 
after? A. Well, he checked me out; gave me a little bag with the things 
I bought; and just as I was walking toward the Wisconsin exit door, before 
I got anywheres -- a little ways from the checker, I fell. 

* * * * Bs * | * 

Q. Would you repeat that please, Mrs. Fine? A. After I had my 
things, small bag of groceries, I walked out and I no more than walked 
away from the checker's desk when I fell. | 

Q. And what was it that caused you to fall? A. Well, I couldn't 
say what it was, but I know my left foot slipped under me and my hand 
went this way (indicating), and I noticed the floor was damp. 

Q. And when was it you noticed the floor was damp? A. When I 
fell. ! 

Q. How, did you see it with your eyes? A. No, I don't know 
whether I saw it with my eyes or not. I just felt it, the dampness, with 

48 my hand. i 

Q. And which foot was it you say that slipped out from under you? 
A. The left foot. | 

Q. Now, how large was the package that you were carrying ?. 

A. It was very small. : 

Q. Could you give us -- was it as big as this water pitcher that 
is in front of me? A. Well, just about. I just bought, : I guess it was 
$1.65 orsixty-five cents. I think it was about $1.65 worth of groceries, 
and had some fruit in there. 

Q. At the time you fell, how far were you from the door? A. I 


was a good ways away from the door. 
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Q. And was this the same door that you had come in? A. No, it 
was the exit door. 

Q. But was it facing Wisconsin Avenue also? A. Yes. 

Q. Are there two doors there? Is that the situation? A. Yes, 
there are. There is a door to come in and a door to go out. 

* aK * * * % od 

Q. Would you tell us, Mrs. Fine, what happened after you fell? 

49 What was done to you? A. Well, there was a lady there by the 

name Mrs. O'Malley. She happened to be right after I checked out, she 
checked out. She saw me fall. And she ran up -- all 1 can remember 
her saying: Are you hurt. 

I told her: Well, I don't know. 

But then there were two other men came over; and they raised me 
up and sat me on the ledge. 

* * 3 * * * aK 

Q. Now, when these men came over, do you recall what they 
looked like? A. Well, when they sat me on the ledge, I said: Please 
take me home. I don't live very far from here. 

They said: Do you want to go home? 

I said: I certainly do. 

And I told them where I lived; and they got their car; said: O.K., 
we will take you home. 

But the minute they start lifting me from the ledge, I had a severe 
pain and I couldn't get up. 

Q. Had you experienced any pain when you were lying on the 


floor? A. Why, yes, I experienced some pain in my left hip. 


50 Q. When Mrs. O'Malley came over, were you on the floor? 
AL Yes. 
@. And you spoke to her at that time? A. I didn't speak to her 
when I was on the floor, but after they raised me up, I became -- I felt 


very hot, and they brought me some smelling salts and some water. 
Q. Now, prior to your fall, Mrs. Fine, had you fainted? A. I 


have never fainted. 








13 | 
Q. Did you faint at any time after the fall? A. Well, I didn't 
faint after my fall. I didn't faint at all. I just sort of fell on Mrs. 
O'Malley's shoulder. : 
Q. How did you feel at the time you fell on Mrs. oO Malley's 
shoulder? A. Well, as I just said, I felt very hot, and nauseated. 
Q. Were you able to determine at that time what had happened to 
you? A, Could I tell? 
Q. Where you were injured. Were you able to tell at that time 
where you were injured? A. Well, the only place I could tell is my hip, 
I guess. ! 
d1 Q. When you fell, what portion of your body struck the stone floor ? 
A. It struck my left foot -- my left foot slipped right under me. 
Q. Excuse me, go ahead. A. I beg your pardon ? 
Q. What portion of your body then struck the floor ? A. Oh, the 
| 
Q. And when you were sitting on the ledge, where did you feel 


left side of my body. 


pain, if you felt any? A. Feel what? 
Q. Pain. A. Yes, I did. 
Q. Where was it? A. In my hip. 
Q. Did there come a time when you left the Giant Food Store ? 
* 


* * * * * | * 
22 fasked Bans to please take me to the Emergency, My daughter 
was then in an office in the State Department then, and I like to be close 
to where she is. : 
So they took me to the Emergency Hospital. 
* * * * * * | * 
62 Q. Now, Mrs. Fine, do you recall the kind of shoes you were 
wearing on this day, February 23, 1954? A. What is it? 
Q. Do you recall the kind of shoes you were wearing? A. The 
same type shoe that Iam wearing now. 
Q. Would you describe them for us, please? A. Well, it was just 
a walking shoe with a regular kind of heel, with a leather lift on the heel, 


composition heel. 7 


14 
Q. What do you mean by a leather lift and composition heel? 
A. It was a composition lift on the heel. 
Q. About how high was the heel? Can you tell us in inches? 
A. I don't know. Maybe an inch, maybe a little higher; I really don't 


know. 
* * * * b * * 


CROSS EXAMINATION 
BY MR. CONNOLLY: 
Q. Mrs. Fine, would it inconvenience you to slip off your shoe, 


please, ma'am? 


* * * * * * * 


63 A. Not at all. 


It was the same type of shoe. Not the same shoe, but that is the 
type of shoe I have always worn. How big a heel is this, about an inch? 

MR. CONNOLLY: I think the record will have to speak for itself. 
How tall would you say? Depends on where you measure. Looks to be 
about an inch and a half on the inside and about two inches on the outside. 

MR. BERLOW: Did she testify that was the same kind of shoe? 

THE COURT: I understood it was the same type of shoe. 

MR. BERLOW: Yes, I guess Mr. Connolly states it just about 
right, yes. 

BY MR. CONNOLLY: 

Q. You ladies call thataCuban heel; do you? A. That is right. 

Q. I want to specifically ask you about the lift on that. Do you 
know what I mean by the lift? This part that covers the surface of the 
heel. A. Yes. 

Q. What is that? What is it made of? A. It is a composition of 
rubber and leather. 

Q. And you say that was on the shoes that you were wearing at the 
64 time of your fall? A. That is the type of shoe I have always been 
| wearing. 

~Q. Mrs. Fine, a considerable period of time has passed since this 
accident. Do you remember back in May of 1957 you came with your 


counsel, Mr. Berlow, to the offices of Mr. Graham, the gentleman who 


15 : 
was here representing Kass-Berger, at which time Mr. Hilland and I 
were present, along with your counsel, and there was a court reporter, 
a man by the name of Mr. Wolff, who operated a machine? 
x * * * * * ! * 
A. Yes. : 
Q. Back in May of 1957? A. Yes, I remember. 
Q. Do you recall this question being asked of you at the taking of 
your deposition: | 
"Question:" 
65 By Mr. Hilland. | 
"What kind of shoes were you wearing on February 23, 1954 2" 
Do you remember giving this answer: . 
"I wore a plain, old walking shoe with leather lifts on the 
heels." : 
A. Well, I beg your pardon, Mr. Connolly, I didn't quite explain it 
properly. I always have a composition leather and rubber. 
Q. Do you recall testifying as I have read to you from page 42 of 
your deposition? A. I beg your pardon? 
Q. Do you recall testifying, when your deposition was taken, that 
you wore a plain old walking shoe with leather lifts? A. I do. 
* * * * *K * } * 
Q. Now, do you recall when this case was previously tried in 
this Court in October of 1957, last October? A. In this Court? 
Q. Yes, before Judge Youngdahl? A. Yes, indeed. 
66 Q. Page 10 of your testimony given at that trial. Mr. Berlow, 
your counsel, then asked you: : 
"Mrs. Fine, what kind of shoes were you wearing on this 
particular day? ) 
"Answer: I wore a plain walking shoe, a Cuban heel, and 
with a rubber tap on the heel. : 
"Question: You Say a rubber tap on the heel ? 
"Answer: Yes. 3 
"Question: Are you sure about that? 


"Answer: I certainly am." 
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Do you recall giving that testimony? A. Well, Mr. Connolly, as I have 
just mentioned, that I didn't think about the fact that it is always a 
composition heel, and that is the kind of tap I have always had on my heels. 
MR. BERLOW: Your Honor -- 
MR. CONNOLLY: Now, wait. 
MR, BERLOW: I object, Your Honor. 
THE COURT: For what reason? 
MR. BERLOW: That Mr. Connolly failed to read-- 
MR. CONNOLLY: Iam coming to it. 
THE COURT: You can cover any questions he hasn't asked. 
67 BY MR. CONNOLLY: 
Q. Didn't you testify, Mrs. Fine, about a composition heel only 


after you were confronted with the fact that you had previously testified 


at the taking of your deposition that the heel was leather? 

MR. BERLOW: I object, Your Honor. I think the rule requires 
the reading of the question. 

THE COURT: It is cross examination. She may answer the 
question. 

BY MR. CONNOLLY: 

Q. Do you recall the question, Mrs. Fine? A. Ido, Mr. Connolly. 
I recall it very well. But as I have just said, that I just simply didn't 
think about the composition of it. 

Q. Didn't you testify this way in the last trial of this case, after 
you had just testified that you had a rubber tap on the heel, when you 
were asked: 

"Are you sure about that?" 

You testified: 

"I certainly am.” 

Wasn't this question then put to you: 

"Let me ask you if you didn't testify in this fashion when your 

deposition was taken, Mrs. Fine, at page 42" 

"*Question: What kind of shoes were you wearing on 

February 23, 1954? 
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"* Answer: I wore a plain, old walking shoe with leather 
lifts on the heel.'" : 

And then you testified: 

"It was a composition rubber and leather.” 
A. That is right. ! 

Q. Do you recall giving that testimony? A. I do, 

Q. Isn't it a fact that you testified only that it was composition 
rubber and leather after you had testified on one occasion that it was 
leather and on another occasion that it was rubber? A. Well, it was 
simply because I didn't think about the fact that the lift was so con- 
structed. : 

Q. Now, Mrs. Fine, I understood you to say a few moments ago, 
on direct examination, that you had been in excellent health prior to this 
fall that you had in February of 1954; is that right? AL I certainly have. 
I have been in very good condition. Better than I am even now, and my 
condition now is very good, too. : 

* * * * * * | * 

13 Q. Or whether you even had it? 7 

Now, do I also understand your testimony, Mrs. Fine, to be that 
when you were in this store, neither before nor after the fall, did you 
faint? A. No, sir, I did not faint. | 

Q. You are sure of that? A. Iam absolutely sure. 

Q. Now, this was not the first occasion that you had been in this 
Gaint Food Store at Wisconsin and Newark; was it? A. | No, sir. It was 
not the first time I was there. I was there several times before. 

Q. You knew that it was a new store? A. Oh, yes. 

Q. On the prior occasions that you had been in the store, you 
found the floor very nice and smooth and new; did you not ? A, I didn't 
look at the floor at all. I wasn't interested in the flooring. I was only 
going for what I went for and left. : 

74 Q. Listen. My question is: On the prior occasions that you had 
been in the store, you found it to be a nice, new smooth floor; didn't you? 
A. I suppose it was. I didn't look at the floor, as I said. 
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Q. On prior occasions, I am talking about, Mrs. Fine. A. Yes, 
I understand. 
Q. Do you recall testifying on the last occasion in this court, Page 


"The first time I went into the store, I looked around. It 
was very new and the floor was nice and smooth." 


A. Well, yes, it was a new store and I did look around like most people, 


2 eae See . ae bs 


and I found the store very nice. 

Q. Did you find the floor on that occasion nice and smooth, as I 
have just read to you? A. Mr. Connolly, I didn't pay much attention to 
the smoothness of the floor. I didn't think of the floor at all. 

Q. You never had any trouble on the floor before; did you? A. 

I did not. 
Q. It never appeared to you slippery on any prior occasion, did it? 
75 A. No. 

Q. Ibeg your pardon? A. No. 

Q. You didn't have any trouble on this particular day; did you? 
A. Well, no, not when I came in, I didn't have any trouble at all. 

Q. Not until after you passed through the check-out booth? A. 
That is right. 

Q. You had been in the store; you had walked around the aisles of 
the store; had you not? A. Yes. 

Q. You didn't find it hazardous or slippery; did you? A. No, I 
didn't. 

Q. You were able to push a cart along the floor without losing any 
traction; weren't you? A.No, I didn't. 

Q. You mean, no, you didn't lose any traction; is that right? 

A. I beg pardon? 

MR. CONNOLLY: Do you understand her testimony to be that, 
Mr. Berlow, so I won't have to put it to her again? 

MR. BERLOW: Be what? 

76 BY MR. CONNOLLY: 


Q. Isay, on this particular occasion, when you pushed the cart 
around, you didn't notice that you were having any trouble with the 
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traction of your foot against the floor; did you? A. No, I didn't. 
Q. The only time you noticed something was amiss was when your 
foot went out from under you? A, That is right. : 
Q. And it was your left foot? A. That is right. 
Q. Did it go forward or backward? A. It went = me. My 
foot slipped right under me. ! 
Q. What do you mean, backwards? A. Backwards. 
Q. Backwards. You fell to the floor? A. I did. 
Q. Did you feel anything under your foot? A. Did I feel anything? 
Q. Yes. A. No, sir, I didn't. ! 
Q. When you first contacted Dr. Damian after this fall, did you 
tell Dr. Damian that you had slipped on a foreign object A. I didn't 
1% speak to Dr. Damian on that at all. 7 
Q. Didn't he ask you how you happened to fall? A. No, he did not. 
Q. You have no recollection of that or are you saying that he did 
not ask you how you fell? A. Ihave no recollection of him ever asking 
me about how I fell or where I fell or anything. : 
Q. And you say that you did not tell Dr. Damian that your foot 
slipped on a foreign object? A. I did not. ) 
* 5 * * * * | * 
MR. CONNOLLY: Mr. Berlow, I think you kept the photograph 
of the store that we used in the last trial. Do you have it ? 
MR. BERLOW: That is what I was looking for before. One that 
you used ? | 
MR. CONNOLLY: Yes. 
MR. BERLOW: I got a photograph. ! 
MR. CONNOLLY: That was the one we used before, the front one. 
Would you mark this Defendant No. 1 Exhibit No. 1, for identifica- 
78 cation. | 


(Whereupon said photograph was marked 
Defendant's Exhibit No. 1, for identifi- 
cation. ) 


BY MR. CONNOLLY 


20 
Q. I show you this photograph, Mrs. Fine, and ask you if that is 
a photograph of the area of this Giant Food Store on which you fell? 
A. Well, I think it was in this area, ifl am correct. I may notbe. I 
don't quite understand the photograph, but isn't this the -- 
MR. CONNOLLY: The door shown in there, I think you will agree, 
Mr. Berlow, will you not, is the exit door into Wisconsin Avenue ? 
MR. BERLOW: That is correct. 
THE WITNESS: Well, is this it? 
MR. CONNOLLY: This is the door going out into Wisconsin 
Avenue. 
THE WITNESS: Well, that is where I slipped. 
* * * * * aK * 
Q. Mrs. Fine, generally, this Giant Food Store is a square; is 
it not? A. I suppose. 
79 Q. Sits on the corner of Wisconsin and Newark Street; does it not? 
A. Yes. 
Q. You have a door into the store on Newark Street, from Newark 
Street? A. That is the exit side. 
@. There is a door there both to come in and go out; isn't there? 
A. Yes. 
Q. And then there is an exit door up here, is there not, right 
where I have marked it -- if this is Wisconsin Avenue out here (indicating) ? 
A. Yes, that is Wisconsin Avenue. 
Q. And this is the exit door, the door through which you wanted to 
._ go? A. I wanted to go through the exit door. 
Q. There is a little ledge running down along the Newark side 
- of the store like that (indicating); isn't there? A. Yes. 
3 Q. There is a rubber mat? A. I didn't fall on the mat. 
Q. Iknow. I am just trying to get located. There is a mat just 
inside the Wisconsin Avenue door that is what is called a Magic Eye car- 
80 pet; you step on the mat and the door opens? A. Yes. 
) Q. Without you having to touch it? A. But I didn't get on the mat. 
Q. I realize that. I am just trying to get you located. 


Oy Sa er ee > * 
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You fell just a few feet before you got to the — you? 
A. That is right. | 

Q. The check-out booths run in this direction; do they not (indi- 
cating)? A. Yes. | 

Q. And you had come out one and fallen about there (indicating) ? 
A. Yes. 3 

Q. Now, when you were seated on the ledge, Mrs. Fine, did you 
look back at the place where you had fallen? A. Oh, nd, I didn't look 
back at anything. | 

Q. I take it you did not see any heel marks on the floor then ? 
A. I did not. | 

Q. And you didn't see any foreign object on the floor? A. No, I 
didn't. | 

81 Q. You didn't see any water on the floor; did you? A. I felt a 


Q. Did you see any water on the floor? A. The only place I saw 


dampness on the floor when I fell. 


water was in the aisle where I was getting my groceries. 

Q. That was back near the produce counter; wasn’ tit? A. Near 
what counter ? | 

Q. The produce counter. A. Yes. That was in the -- 

Q. That was in the back of the store; wasn't it? : A. It wasn't very 
far back of the store. It was close to the checkers. : 

Q. Produce is over here, isn't it, in the very back end of the 
store? A. Well, I remember distinctly it was close to the checkers; 
that is all I know. , 

Q. What was close to the checkers? A. Where I was selecting 
my -- a few cans of things. | 

Q. Now, you say you Saw a man mopping the floor ? A. I did. 
Q. And that man was in the aisle where the produce was? A. He 
was in the aisle where the canned goods were. 
Q. But not where the produce was? A. No. : 
82 Q. Let me see if your recollection isn't refreshed by your 
deposition. | 
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Question on page 6 of your deposition: 
"Was this man mopping anywhere near where you fell ? 
"Answer: Oh, no. He mopped in the aisle where the produce 
was." 
A. Well, I might have said produce, but it was near -- the produce was 
on the other side of it. 
Q. You mean when you testified in this fashion in your deposition 
that testimony was not correct? A. Well, I don't know. I think it was 


correct as far as Iam concerned, because I said, I selected some canned 


goods and later went where the man was mopping, and then turned around-- 


it is just around the next aisle--and I got some grapefruit, or something 
like that. 

Q. You got the grapefruit from the produce counter; didn't you? 
A. Yes. 

Q. Was that where the man was mopping the floor? A. No, he 
wasn't. I said before, he mopped the floor where the canned goods were. 

Q. Where is that with respect to the produce counter? A. It is 

83 right the next aisle is the produce as far as I can remember. The 
fruit is right on the other side. It is like here (indicating). 

Q. On one side of the aisle is canned goods and the other side 
is produce? A. This is the canned goods and right around here is the 
fruit, and that is where I went. 

Q. Let me ask you this: If we can consider the space between the 
side of the jury boxand this table as an aisle, do you mean that the pro- 
duce is on one side of the aisle and the canned goods on the other? A. 
Yes. 

Q. Then if the man is mopping in this aisle, he is mopping in the 
aisle where the canned goods are and also where the produce are; isn't 
that right? A. I didn't see him mop there at all. Where I saw him was 
where the canned goods were. 

Q. He was mopping in an aisle where canned goods were on one 
Side and produce on the other? A. Yes. 

Q. Now, that wasn't near where you fell at all; was it? A. No, it 


wasn't. 





23 | 
Q. How long were you in the store? A. I wasn't there very long. 
84 Q. Well, can you give us an idea? Five minutes, fifteen minutes 
or about a half hour? A. About fifteen minutes or so. | 
Q. Did you see the man mopping the floor any place other than 
in that aisle? A. No, I have not. i 
Q. And you did not see any water outside the check-out booths 
just in front of the Wisconsin Avenue exit? A. No, I didn't. 
Q. But you say you felta dampness? A. I did. 2 
Q. Now, what part of your body came in contact with the floor, 
so that you could tell whether it was damp or not? A. Well, I fell on 
the left side, and my hand went this way (indicating), and I felt it with 
my hand; and I couldn't see -- I didn't see any foreign objects or any- 


thing else. 


Q. Now, Mrs. Fine, are you not just guessing or concluding that 


the floor was damp? A. I beg your pardon? 3 
Q. Aren't you just guessing or concluding that the floor was 
damp? A. Iam not guessing. | 
85 Q. Without having any real knowledge whether it was or not? 
A. Iam not guessing anything, Mr. Connolly. Iam only telling what 
I have felt and that I fell. My foot slipped under me and I felt the damp- 
ness with my hand. : 
Q. Let me read you from page 14 of your deposition and ask you 
if this is your testimony: 

"Answer: There must have been water on the floor. It was 
damp. I didn't feel any water. I saw the water in the aisle that 
he was mopping with but I didn't see any water. When I walked 
in the aisle, I was very careful not to slip because that is when 
I mentioned to him it was not a time to mop a floor at this hour. 

"Question: Did you see water where you fell? 

"Answer: I don't remember whether I did or not. I 
remember that when I fell, that I felt the floor was damp and 
cold." : 

Now, is that an accurate statement of your testimony? A. Yes, 


it was. 
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Q. Now, do you know whether the dampness came from the 
floor or from you? A. It certainly didn't come from me. 
86 Q. Well now, I want you to listen to page 30 of your deposition, 
page 29: 

"Did your hand come in contact with the floor ? 

"Answer: Yes. 

"Question: Did you feel a cold moist feeling on the floor? 

"Answer: I did. 

"Question: Were your hands wet? 

"Answer: Well, I will tell you frankly, I was wet all over, 
and I was perspiring so badly that I was -- that my hands were 
wet from the floor and perspiration both, I guess." 

Do you recall giving that testimony? A. Well, that is very true. 
When I fell, I was shocked and perspiration did come down my forehead, 
and as far as my hand is, I felt the dampness on the floor and not from 
my hand. 

Q. And you had a chill come over you, too; didn't you? A. No, I 
didn't have any chill. 

Q. Weren't you in shock? A. I was shocked, yes. 

87 Q. Didn't you feel the chill come over you and faint? A. I didn't 

faint. 

Q. Was your leg wet? A. I beg your pardon? 

Q. Was your leg wet? A. Not that I remember. I know my 
stocking was all torn. 

Q. Was that wet? A. I don't remember. 

Q. Page 35 of your deposition. Did you say: 

"I know when I fell, I felt the floor, felt it damp, and my 
leg was wet and my stocking was torn. 

"Question: Your leg was wet? 


"Answer: My leg was damp, stocking was damp. 


"Question: I thought you said you didn't see that your stocking 


was damp? 


"Answer: I didn't see it, but I could -- that is what I assumed 


from the way I felt. I am sure the stocking was torn. 
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"Question: You said the stocking was torn, but did you feel 
| 
the stocking wet? ? 


"Answer: I can't answer that question." 

Do you recall giving that testimony? A. Yes, I recall that. 

88 Q. Was that testimony true at the time you gave it? A. Ibeg 
your pardon ? : 

Q. Was that testimony true at the time you gave it? A. It was, 
absolutely. | 

Q. Isittrue today? A. It is true today. | 

Q. Now, when is the first time you told anybody that the floor 
was damp or you felt the floor was damp? A. What was it? 

Q. When was the first time you told anybody you felt the floor 
was damp? A. I didn't tell anyone, Mr. Connolly. i 

Q. The first time you told anyone the floor was damp was when 
you told Mr. Berlow? A. Yes. ! 

Q. Some considerable period of time after this Suit was filed; 
isn't that right? A. That is when I told Mr. Berlow that the floor was 
damp when I fell. i 

Q. And that was a considerable period of time after this suit was 
filed; isn't that right? A. I guess it was. : 

= * * * * * | * 

89 Q. To this moment, you still don't know what caused you to slip; 
do you? A, Well, my only contention about my fall is simply because 
the floor was slippery and nothing else. : 

Q. And you say that because you slipped? A. Because I slipped. 


I was in the store before, I never slipped. ; 


| 
Q. But since you slipped in this one particular place, one partic- 
ular time, you say the floor is slippery; is that right 2 A. That is right. 
90 Q. Is that the sum and substance of your testimony? A. I beg 
your pardon? i 
Q. That is the sum and substance of your testimony; isn't it? 
A. That is. | 
Q. Thank you. 


No further questions. 
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BY MR. HILLAND: 
Q. Mrs. Fine, do you remember the first date you went into this 


Giant Food Store? A. Ido. 
Q. When? A. Oh, I think it was -- the store was new. It was 


shortly along in '54, perhaps '53. I am not quite sure. 
5 * x * * K * 


91 Q. Can you approximate the number of times you had been there 


before you were there on February 23? A. Oh, I don't know. I might 


have been there about five or six times. I may not have been there that 
many times. I really don't remember. 

Q. Now, isn't it true that on each of those five or six times you 
had been in the store you had never felt the floor slippery? A. I did not. 

Q. In other words, when you say, "I did not’ -- A. I did not find 
the floor slippery. 

Q. And on those five or six occasions you were there, you had 
been pretty well all over the store; had you not? A. At times, yes. 

bs * * * * * * 

96 Q. Now, how many fractures have you had in addition to the 
fracture of your hip, which is involved in this case? A. I have never 
had any fractures at all at any time. 

* aK * bd * 
109 JOHN DORSEY SMILEY, SR. 
was called as a witness by the plaintiff and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BERLOW: 
Q. Would you state your fullname, please? A. John Dorsey 
Smiley, Sr. 
Q. Where do you live, Mr. Smiley? A. 3911 Adams Drive, 
Wheaton, Maryland. 
* * a * * * * 
Q. And how are you employed at the present time? A. Manager 
110 for Giant Food Store. 
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Q. How long have you been employed by the Giant Food Stores? 
A. Eight years. 

Q. On February 23 of 1954, what was the nature of your employ- 
ment for the Giant Food Stores? A. I was the manager of the store at 
Wisconsin and Newark. | 

Q. How long had you been the manager of that store? A. Since 1953. 

Q. What month? A. November. 

Q. Is that when the store had been opened? A. Yes, sir, Novem- 
ber 9. : 

Q. And construction had been completed on that. day, in that 
month? A. Yes, sir. : 

Q. And you were the manager continuously from the time that the 
store opened to February 23 of 1954? A. Yes, sir. : 

Q. Are you still the manager? A. Yes, sir. _ 

Q. Other than yourself, is there anyone else who is in charge of 
the management of that particular store? A. Yes, sir; I have an as- 
111 sistant manager. : 
Q. An assistant manager and yourself? A. Yes, sir. 
MR. BERLOW: Your Honor, I think I can interrogate this man 
under Rule 43 (b). 
THE COURT: Very well. 
* + ak * * * | sd 
112 BY MR. BERLOW: | 
Q. Now, was one of your duties, Mr. Smiley, as the manager of 
this store, to supervise the cleaning of the floors? A. 3 Yes, sir. 
Q. Would you tell us what kind of floors there were in that store? 
A. Terrazzo floors. | 
Q. That which is on the blackboard appears to be a diagram of 
this store. Could you tell us how much of the floor area of the store is 
covered by terrazzo? A. All of the shopping area is covered by terrazzo. 
Q. Do you have any idea how large that store is, in feet? A. 
Approximately 11, 200 feet. : 
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Q. What are the products that are sold in that store? A. All 


grocery items, meats, produce, canned goods, bakery items. 
Q. Do you sell any beverages? A. Yes, sir. 
Q. And milk? A. Milk, dairy products. 
113 Q. In any portion of that store, Mr. Smiley, do you have a counter 
| that is laden with ice? A. Yes, sir. 
Q. And where is that located, just generally? In what portion of 
the store? 
MR. CONNOLLY: Nowor then? 
MR. BERLOW: Then, on February 23, of 1954. 
THE WITNESS: There is two of them. There is a produce counter 
on the Newark Street side, and fish counter, which is in the far corner, 
far end. 
BY MR. BERLOW: 
And food products are inserted in that ice? A. Beg pardon? 
Food products are inserted in that ice; is that right? A. Yes, sir. 
And customers remove those products from the ice? A. Yes, sir. 
And you sell fresh vegetables there? A. Yes, sir. 
And frozen foods? A. Yes, sir. 


And by there, I mean now and on February 23,1954? A. Yes, sir. 
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114 Now, prior to February 23 of 1954, what was used to clean this 
floor? A. Soap, soap powder. 
Q. Were any implements used in the cleaning of this floor? Did 
youuse amop? A. Yes, sir, a mop. 
Q. Bucket? A. Mop bucket. 
Q. Anything other than soap powder? A. Bleaches, sometimes 
bleach. 
Q. By bleach, you mean Clorox? A. Yes, sir. 
Q. Did you ever, yourself, actually watch the process of mixing 
the water and the soap powder and the bleach? A. Yes, sir. 
Q. Do you know how that was done? A. Yes, sir. 
Q. Would you tell us how it was done? A. They would fill up the 
mop buckets -- they have two compartments. They fill them up with hot 


: water; and in one compartment they put soap powder and bleach. 
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Q. Where did you get this soap powder that you used? A, At that 
time, we were using busted packages of soap powders which had been 


damaged in transit or damaged in the store. 


115 Q. And the same soaps that were carried on your counters ? 


A. Yes, Sir. 

Q. For sale to the customers? A. Yes, sir. 

Q. Where would you store these broken boxes of ‘soap that you 
used? A. We used to store them in the back room of the store. 

Q. Would you pour them into a barrel of soap flakes or leave the 
broken boxes separately? A. We had -- sometimes -- most of the time 
we would leave just separate on the shelf. i 

Q. And then the man who cleaned the floor would pick up one of 
those broken boxes and pour it into the bucket; is that right ? A. Yes, sir. 

Q. Did you sell Rinso? A. Yes, sir. : 

Q. Ivory soap? A. Yes, sir. 

Q. Lux soap? A. Yes, sir. 


Q. They allcame inpowderform? A. Yes, sir. 


116 Q. They were all used in this process? A. That would be hard to 


say. We never used the same one twice. I mean, continuously. 
Q. But you would use one alternately? A. Yes, sir. 
Q. And in the process, from November of 1953 to February of 1954, 
in all probability, all of these soaps or one box of these soaps would be- 
come broken from time to time; wouldn't they ? | 


From November of '53, when the store opened, until February 23, 





1954, you would use these broken boxes of soap as ” became broken 
from time to time? A. Yes, sir. : 

MR. CONNOLLY: If Your Honor please, for the purpose of 
straightening out the record, I would like to know what Mr. Berlow means 
when he says, "these soaps''? Does he mean only those he named or 
all the boxes of broken soaps in the store? : 

THE COURT: I assume he is referring only to those that he men- 
tioned; is that right? 

MR. CONNOLLY: I think the witness should be made aware of that. 


The transition he made in his question -- 
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THE COURT: His question contemplates whether between that 
117 period you used broken boxes of the type of powders that he pre- 


viously mentioned. 
Will you repeat those so that he knows? 
BY MR. BERLOW: 

Q. Rinso, Lux, andIvory soap. A. There was others used, too. 

Q. In addition to those, you used others? A. Yes, sir. 

Q. What were the names of some of the others, if you can 
remember? A. Tide, Cheer, Fab. 

Q. Is there a difference between those two groups? A. Yes, sir, 
there is quite a difference. 

Q. What is the difference, as you understand it, and understood 
it then? A. Well, as I understand it, one of them is, certain types are 
classified as detergent and others are classified as soap. 

Q. Did you have a man who was employed to do this work? A. Yes, 
sir, we had two men. 

Q. And what were their names? A. One was N.B. Brown, and 
the other one was Thomas Peay. 

118 Q. Are either one of them in your employ at this time? A. No, sir. 

Q. Now, calling your attention to February 23 of 1954, was it 
brought to your attention then that someone had been injured in that 
store? A. Yes, sir, it had. 

Q. And where were you when that was brought to your attention? 
A. I was in the back of the store. 

Q. About what time of day was it? A. I think it was around 
three, three-thirty in the afternoon, or something like that. 

Q. Do you remember what day of the week it was? A. No, sir, I 
don't. 

Q. After you were told that, what did you do? A. Well, I went 
up to the front of the store where the accident occurred. 

@. And what did you see when you got there? A. I saw Mrs. 
Fine was sitting on the ledge by the exit up there. 

Q. And did you have a conversation with her at that time? A. Yes, 
sir, I talked to her. 
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Q. What did she say to you? A. She claimed that she slipped 

and fell. | 

Q. On the floor? A. Yes, sir. : 

Q. Did she indicate to you what portion of the floor? A. In the 
general area up there by the exit. She didn't point out any specific spot. 

Q. But you ascertained that it was in the general area by the exit? 
A. Yes, sir. | 

Q. Did she tell you that? A. She pointed in that direction. 

Q. She lifted up her arm and pointed? A. I don't know whether 
she lifted up her arm or not. : 

Q. Did you have any difficulty in understanding what she said when 
she told you that? A. Well, she was a little dazed and a little dizzy at 
the time. , 

Q. But she spoke to you coherently, did she not 2 A. Not at first, 
she didn't. | 

Q. What did she say at first? A. Well, she was in a dazed 
condition, just sitting there and moaning a little bit. | 

Q. But eventually she was able to talk to you? A. Well, she did 
say that she slipped and fell on the floor. 


120 * * * * x * | x 


Q. Before she stood up, did you go and make an examination of 
that floor? A. Yes, sir. | 


Q. Do you understand that diagram that is on there? A. Yes, sir, 


I believe so. | 

Q. Can you see that little mark that is made in front of the Wis- 
consin Avenue door? A. Yes, sir. | 

Q. Is that the area that you examined? A. Approximately. 

Q. How close did you get to that area? Did you get down on your 
hands and knees? A. No, sir, I didn't. : 

121 Q. Did you touch it with your hands? A. No, sir. 

Q. Did you just stand up and look down on it? A. Yes, sir; I 
looked at the floor. : 

Q. What color was it? A. I think it was dark black and gray 
and later on found out it was dark green and pink. 
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Q. But when you looked at it that day, it appeared to be black and 


gray; isn't that right? A. It gives the general appearance of being dark 


black and gray. 
THE COURT: We will interrupt and adjourn until tomorrow 


morning at ten o'clock. 
* *x * * * 


125 JOHN DORSEY SMILEY, SR., 
resumed the stand and testified further as follows: 
DIRECT EXAMINATION - (Continued) 
BY MR. BERLOW: 

Q. Mr. Smiley, I believe that yesterday you testified that you 
did look at the place on the floor where Mrs. Fine indicated she had 
fallen. Did you observe anything on the floor? A. No, sir. 

@. Did you observe any vegetables, or any loose papers, or any- 
thing of that sort on the floor? A. No, sir. 

126 Q. Was the floor dirty, or did it appear clean? A. It appeared 
clean, sir. 

Q. It appeared perfectly clean, did it not? A. Yes, sir. 

@. And when was it your practice to clean that floor? A. As often 
as necessary. 

@. When did you clean it with soap and water? A. That morning. 

Q. I believe this fall took place about 3:30 p.m. ? A. Yes, sir. 

Q. Had that floor been cleaned from nine o'clock until 3:30 p.m. ? 
A. It had been swept. 

Q. Had anything else been done to it but sweeping? A. No, sir. 

Q. Was there any dust on the floor? A. Not that I could see. 

Q. I show you this photograph, Mr. Smiley, which has been 
marked as Defendant's Exhibit No. 1 for identification, and ask you if 
that picture represents the area that you looked at on that day? A. Yes, sir. 

Q. As it was on that day? A. Yes, sir. 

127 Q. Now, have there been any changes at all in the construction or 
the cleaning methods used in that floor? 

MR. CONNOLLY: Just a minute. I object to the second part of 
that question, if the Court please. 
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THE COURT: Which part? 
MR. CONNOLLY: Second part of it. 
THE COURT: What was the second part? 


MR. BERLOW: In the construction or cleaning methods used on 
the floor. 


THE COURT: You may answer that question. 


THE WITNESS: You mean, have they changed the cleaning of the 
floor? : 
BY MR. BERLOW: | 
Q. Has there been any change in the construction of the floor ? 


A. No, sir. ! 

Q. Has there been any change in the method of cleaning of the 
floor? A. Yes, sir. 

Q. When was it that that change took place? A. We have had a 
couple of changes. ! 

Q. You changed from soap and water to some other method of 


cleaning? A. No, sir; still use soap and water, different types of soap 


128 and water. 


Q. Do you still use broken boxes of soap? A. No, sir. 
Q. Where do you get the soap that you now use? , A. Iorder it 
through our supply office; and they send it in to the store. 





Q. Is there any difference in appearance between what you now 
use and the soap granules or powder that you used to use? A. Yes, sir. 
Q. What is the difference? A. Thisisa liquid paste form. 


MR. CONNOLLY: If Your Honor please, may I come to the bench 
on this ? | 

(Whereupon, counsel approached the bench and the following 
proceedings were held out of the hearing of the jury:) : 

MR. CONNOLLY: I want to make clear, Your Honor, my objec- 
tion goes to this entire line of questioning about subsequent methods. 
Altemus v. Talmadge, in the Court of Appeals, clearly states subse- 


quent repairs or subsequent things that are done to improve a Condition-- 
| 


THE COURT: Subsequent repairs are a little different from a 
situation like this, I think, Mr. Connolly. | 
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Your contention is that the method of cleaning was a perfectly 
proper method of cleaning; and I think this goes to refute that contention. 

I am not suggesting that they have proven that; but Iam suggesting 
the reason for permitting it is that it would tend to refute the contention 
that it was the proper method of cleaning. 

MR. CONNOLLY: If Your Honor please, if this evidence was 
not inadmissible, people couldn't profit by experience. There are 
whole lines of cases. 

THE COURT: It doesn't necessarily prove that it was the wrong 
thing. It is just a matter of argument. ButI think it is evidence which 
the plaintiff has a right to adduce, to refute the contention that this 
method of cleaning was a proper one. 

I have that feeling. I can understand what the rule is on repairs. 

I think this is a little different. That is the reason I am letting it in. 

MR. CONNOLLY: I just wanted to make sure you understood my 
objection. 

THE COURT: I understood the reason for your objection, and I 
appreciate that line of cases all right. But I think this is a little different. 
_ Atleast, that is my impression, anyway. 

130 (Whereupon, counsel resumed their places at the trial table and 
the following proceedings were held in open Court:) 
BY MR. BERLOW: 

Q. You Say that the substance you use now is apaste? A. Itisa 

liquid paste. 


Q. Does it have the consistency of water? A. No, sir; it is thicker. 


Q. Is it contained in a barrel? A. Yes, sir. 

Q. And do you know the name of it? A. Peptomint. 

Q. Iam sorry, I didn't hear that. A. I think it is called Pep- 
tomint floor cleaner. 

Q. Feptomint floor cleaner? A. Something like that. 

Q. Does it have a special odor of any kind? A. Smells -- gives a 
nice fragrance. 

Q. Iam sorry, Ican't hear you. A. I said, it gives a nice frag- 
rance, Smells. 


as x . 
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Q. Does it smell as if it has been perfumed? Is that what you 
mean? A. Yes, it has a pleasant smell. | 

Q. It doesn't smell like soap; does it? A. No, sir. 

Q. And what is the technique that you uSe in administering that 
soap to the floor? A. We mix that in a mop bucket, and before we mop 
the floor, with hot water. : 

Q. When was it that you first started to use this: method? A, That 
was about six months ago. | 

Q. And since that time, have you had occasion to see people 
come and inspect that floor, in my presence, for example ? A. I don't 
believe so, Sir. : 

Q. When you use that peptomint cleanser, do you observe any 
difference in the condition of the floor after its use as contrasted with 
the condition of the floor after the use of the broken ss of soap? 

A. It looks a little cleaner. : 

Q. With the peptomint, it looks a little cleaner? A. Yes, sir. 

Q. Have you noticed that the gray and black appearance which you 
testified to has lessened, and the natural pink and green color of the 
marble has begun to appear? A. No, sir, not too much. 

132 Q. Have you actually gotten down and looked to see if that was 
taking place? A. No, sir. 7 

Q. The floor still appears to be gray, black and. white? A. Yes, 
Sir, it gives that appearance. i 

Q. Other than that it looks a little cleaner, have you observed 
any difference in the floor as you walk over it? A. No, sir. 


Q. In so far as the slipperiness of the floor is concerned ? A. No, 


Q. Have you had occasion to go back to the barrel where this sub- 
stance is contained, and read what appears on there? A. Ihave. I did 


one time. | 


Q. Was that since the last trial of this case? A. No, sir. 


Q. It was before that time? A. Yes, sir. 
Q. Would you tell me what you read? 
MR. CONNOLLY: I object to this. 
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THE COURT: I sustain the objection. 
133 BY MR. BERLOW: 
Q. Has it ever been brought to your attention, Mr. Smiley, as 
to what the chemical constituents of Peptomint are? A. No, sir. 

Q. How frequently do you clean the floor with Peptomint now? 
A. Every morning, sir. 

Q. And you don't clean it at all with that substance from nine 
o'clock -- 

I will withdraw that. 

This store, I understand, is opened from nine o'clock in the 
morning until nine o'clock at night? A. Yes, sir. 

Q. Every day other than Sunday? A. Yes, sir. 

Q. And from nine o'clock in the morning until nine o'clock at 
night, you never clean the floor with any substance other than a broom; 
is that right? A. No, sir, that is not true. 

Q. Upon occasions, you do mop the floor between those hours? 
A. Yes, sir. Not the whole floor. Just areas. 

MR. CONNOLLY: Iam sorry, I didn't get the witness' response. 
May I have it read back? 

134 THE WITNESS: Not the whole floor, just certain areas. 
BY MR. BERLOW: 

Q. What is it that brings that about? A. Well, in case something 
falls off the shelf and breaks, or there is water spilled on the fiffor, or 
something like that. 

Q. Asa result of the ice that you testified to yesterday, some- 
times some liquid gets on the floor because of that ice; is that right? 
A. Sometimes, yes, sir. 

Q. How frequently in the course of a day does that happen? 

A. It would be hard to say. 

Q. What would your best estimate be? . 

MR. CONNOLLY: If Your Honor please, I don't think he can -- ‘ 

THE COURT: I sustain the objection. He has indicated he can't say. 

BY MR. BERLOW: 
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Q. Do you use the same mop and the same bucket that is used, or 
that was used, going back now to February of 1954, to put the soap pow- 
der on the floor? Do you use that same mop and bucket between nine 
o'clock in the morning and nine o'clock at night? A. No, sir; we have a 
135 Small one for that. : 
Q. You use a different mop? A. No, nota different mop, a 
different mop bucket. | 
Q. But the same mop? A. Could be one of the same mops. 
Q. Now, when you arrived at the scene where Mrs. Fine fell, I 
believe you testified that she was sitting on a ledge at that time? A. 
Yes, sir. : 


Q. There was someone with her then; wasn't theré? A. Yes, Sir, 


there was. i 


Q. Anelderly lady? A. Yes, sir. 

Q. Sitting next toher? A. Yes, sir. 

Q. Were there any employees of the store there when you got 
there? A. I belive there was. My assistant manager was there at the 
time. 

Q. Was N. B. Brown there? A. He was in that vicinity, 

Q. He had arrived there before you had? A. Well, he was up 
front working at the time that it happened. | 

136 Q. And he is the man whose job it is to mop ov Ao A. He 

was one of them. : 

Q. And the other man was Mr. Peay, I believe you said? A. Peay. 

Q. He was there, too; wasn't he? A. I think that was his day off, 
sir. | 

Q. So the only one on that day who was there to mop the floor 
was N. B. Brown? A. No, sir. Both of them were there in the morning, 
and one of them was off in the afternoon. : 

Q. Oh, I see. Peay had a half day off that age | A. Yes, sir. 

Q. So, from twelve o'clock to three o'clock, N. B. Brown was the 


only one there who would mop the floor? A. Yes, I believe so. 


* * * * * * | * 
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138 CROSS EXAMINATION 
BY MR. CONNOLLY: 

Q. Mr. Smiley, when you first got up to the front of the store, 
what did you observe Mrs. Fine's condition to be? A. She was in 
somewhat of a dazed condition, sitting on the ledge. 

Q. Do you recall whether you asked her anything when youfirst 
got up there? A. I asked her did she know what had happened, I believe. 

Q. What didshesay first? A. At first, she didn't say too much. 
She was just Sitting there. 

Q. Later you asked her again what had happened? A. Thatis right. 

Q. She said she had slipped on the floor? A. She claimed she 

139 Slipped and fell on the floor. 

Q. And she generally indicated the place where she had fallen? 
A. Yes, sir, I believe so. 

Q. You went over and took a look at it? A. Yes, sir. 

Q. And you observed what you testified to in response to Mr. 
Berlow's question, namely, there were no foreign substances on the floor, 
the floor appeared to be clean and dry? A. Yes, sir. 

Q. Within an hour or more of the time of this fall, had anybody 
mopped that area of the store? A. You mean after she had fallen? 

Q. No. prior to that. A. No, sir. 

Q. In other words, the area outside of the check-out counters, 
in front of the door, as shown in this photograph shown to you by Mr. 
Berlow, Defendant's Exhibit No. 1 for identification. Did anybody ever 
mop that floor? A. Yes, sir. Is it ever mopped? 

Q. No. Within an hour prior to her fall? A. To my knowledge, 
no, sir, it hadn't. 


Q. To your knowledge, when was the last time that area of the 


140 store had been mopped? A. Prior to the store opening that morning. 
Q. Now, going back to 1954, you testified that it was your prac- 
tice -- you initated it as manager of the store -- to have these floors 
mopped every morning; and for this purpose you had a bucket that was 
compartmentalized into two compartments? A. Yes, sir. 


Sr ae 
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Q. One side was the cleaning substance and the other side was 
clear hot water? A. Yes, Sir. : 

Q. Anda mop was used? A. (Witness nods assent. ) 

Q. I take it that your testimony is that you used broken boxes of 
soaps and soap powders? A. Yes, sir. : 
» Q. Put that in one side to make up the cleaning substance ; is that 
— right? A. That is right. 

Q. Now, physically, how would the man mopping the floor work 
that arrangement? Would you tell us that? A. Well, he would dip his 
mop in the cleaning solution and then he would go over an area of the 
floor; and then he would come back, rinse out his mop, aes wring it, 

141 and go over the floor again. 
. Q. Iam sorry, I didn't get the latter part of it. You dropped your 
‘ voice. i 

Came back, rinsed out, wrung out his mop -- what did he do then? 
A. Then he would go back over the floor. | 

Q. With what, with clear water? A. With clear water. 

Q. Now, you say from time to time Clorox was also added to the 
cleaning compound in that side of the bucket? A. Yes, sir. Sometimes, 


porters would add it. | 


” * * * * * * | * 
> MR. CONNOLLY: I think I have no further questions. 
MR. HILLAND: No cross examination, Your Honor. 
* * * * * * | 2K 
7. 142 REDIRECT EXAMINATION | 


BY MR. BERLOW: : 
Q. Mr. Smiley, you said that to your knowledge no one had mopped 





he the floor from nine o'clock in the morning of February 23 until three- 
| thirty, when Mrs. Fine was injured; is that correct? A. In that area, 
yes, sir. | 


Q. Now, at the time she fell, you testified yesterday that you were 
in the back of the store; is that right? A. Yes, sir, at the time she fell. 
Q. And N.B. Brown, the man whose job it was to mop, was al- 


; ready at the scene when you arrived? A. Yes, sir; he was in the front of 
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the store. 

* * * a Bd ok * 

Q. When did you see him before that time? A. N.B. Brown? 

Q. Yes. A. Maybe five, ten minutes before that. 

3 Q. Where had you seen him then? A. He was up the front of the 
143 store. 

Q. And you had just walked to the back of the store a few minutes 
before; is that correct? A. Yes, sir. I walk around all day long. 

Q. Is N. B. Brown permitted, or whoever it is who does the mop- 
ping, is he permitted to mop things up when he sees them on the floor ? 
A. If he sees them before Ido. If there was anything to be mopped, he 
would mop it. 

Q. He is not only permitted, but that is his job? A. That is his 
job, that is right. 

Q. He doesn't have to check with you every time he mops up some- 
thing that is wet or dirty on the floor; does he? A. No, sir. 

Q. The same thing is true of the other man, Mr. Peay? A. Yes, 
sir. 

* * % * 3K * * * 

REC ROSS EXAMINATION 
BY MR. CONNOLLY: 

@. When is the last time Mr. Brown was employed by Giant, Mr. 
Smiley? A. It has been quite some time, sir. I don't know the exact date. 

Q. What was his job when he wasn't mopping or sweeping? A. 

144 Doing general janitor work, cleaning around in the store, up front 
bagging groceries. 

Q. That is what I wanted to ask you. Would he also be up front 
bagging groceries after the checker? A. Yes, sir. 

Q. Checks them out? A. Yes, sir. 


Q. He would put them in the bags for customers? A. Yes, sir. 


* * aK * * * * * 


REDIRECT EXAMINATION 
BY MR. BERLOW: 
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Q. But for this job of putting things in the bag, you have special 
men employed for that; don't you? A. No, sir; we have no special men 
employed for bagging groceries. | 

Q. You don't have people whose job it is to do that only? A, No, sir. 

Q. In other words, the janitors must do that in addition to jani- 
torial work? A. Sometimes. , 

Q. When they don't do it, there is no one there to do it, then; is 

that right? A. No, sir. When it warrants having people to bag 
groceries, we will go around the store, get clerks, and bring them up 
front to bag groceries, and things like that. : 

Q. When it gets real busy, like on Saturdays, you will have every- 
body chip in and help out on the bagging proposition; is that it? A. Yes, 


sir. 


Q. But you only do that when you are very busy ? A. Yes, sir. 


Q. Your real busy times are Saturdays and in the evenings; isn't 
that so? A. Yes, sir. | 
Q. I believe you said you didn't remember what day of the week 


this was; but do-you:remember whether or not it was a Saturday? A. It 





was early in the week. I believe it was around Tuesday, the first part 
of the week. ! 
* * * 3K * * 
MR. BERLOW: Will you call Mr. Leonard, please. 
MR. CONNOLLY: Your Honor, before this witness takes the stand, 


I would like to approach the bench on a matter. 
THE COURT: All right. 


* | 
mE ellowing proceedings were held out of the oe of the jury] 
MR. CONNOLLY: * * . 


What I am now going to attempt to do is try to salve time in this 
trial, in trying to get a broad, general ruling which I think the defen- 
ants are clearly entitled to. ! 

Your Honor is familiar with the expert testimony adduced by Mr. 
Berlow at the last trial, by virtue of having tried the case, and also 


having read the transcript. It comes down to two men, : this man Leonard, 
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who has just been called by the plaintiff, who is a chemist, and Mr. 
Walton, the architect. And presumably, there will be others who will 


testify in two fashions: 

One, that it is not proper standard of construction to build a 
terrazzo floor leaving out a non-slip aggregate on an interior level floor; 
and second, that the use of a Soap, soap powders and water to clean the 
floor was an improper maintenance technique. 

If Your Honor please, I think that is all immaterial in this case 


now, because it is entirely too speculative. The reason I say that is this: 


147 This is a hypothesis that is being advanced by Mr. Berlow, that 


it is a hypothesis only and it doesn't depend on any facts of record in 
this case. 
The plaintiff at this juncture of the case has made it abundantly 


clear that there wasn't anything wrong with thatfloor other than the place 


that she fell. She said that she had been in the store on prior occasions; 


_ that on those occasions, it looked like a nice smooth floor. She had no 


| difficulty walking on it.She said in this store, earlier this very day, she 


was able to walk around, and she had good traction between the floor and 


her feet. That she pushed a cart around. No difficulty walking at all. 


The only place she had the difficulty was a few steps out of the 
check-out booth, when her left foot went out from under her. She says 
that area appeared damp. 

Now, this testimony that Mr. Berlow seeks to adduce through these 


experts goes to the general, over-all character of the floor. He can't do 


that, can't put in that kind of testimony unless there is some testimony 


that the over-all character of the floor was slippery; and there isn't any 


148 


such testimony. As a matter of fact, the testimony is just to the contrary. 


* * * * x * * 


THE COURT: Well, anyway, I think I am going to let in this testi- 


mony. Your objection is noted for the record. Your position is made clear. 


I think it would be error for me to emlude the testimony of these experts. 


I think you would have to try your case over again. 
bd * * * * * * 
{ Following proceedings were held in open Court] 
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155 MR. CONNOLLY: In this case, there is testimony by Mrs. Fine 


that on prior occasions in this store, she did not notice any unusual con- 
156 ditions on the walk surface; that she had no difficulty walking; that 


on this particular day, in every place of the store but this one place 
where she fell, her traction was good. | 

There is no testimony by any third witness that they have ever had 
a moment's trouble walking on this floor. | 

Now, what Mr. Berlow now proposes to do is to call in expert 
testimony to establish two things: One, that it is negligence not to put a 
non-slip aggregate in a terrazzo floor. Before Your Honor would per- 
mit that testimony, it would seem to me that Your Honor would have to 
conclude that a jury could conclude that a terrazzo floor, without a non- 
Slip aggregate, would be negligence, per se. If he brings in this testi- 
mony, that would be the inevitable consequence, that a jury would be 
permitted to find that a terrazzo floor, which no one has found is hazar- 
dous for walking, would be negligent without a non-slip aggregate. 

Now, the cases are legion that you can have a wooden floor, you 
can have an asphalt tile, you can have a marble floor, the kind of floor 
compositions that are in daily use in buildings and houses and stores 
throughout the country are manifold. The cases hold that it is not negli- 
gence to wax them, to make them shiny, to make them slick, if you will. 

157 The question is, is the floor maintained in too hazardous a con- 
dition? Now, if Mr. Berlow calls Mr. Walton, number one, to testify 
that you have to put a non-slip aggregate in a terrazzo floor, that would 
permit the jury to conclude that the absence of a non-slip aggregate ina 
terrazzo floor makes a terrazzo floor dangerously slippery. 

There isn't an ounce of testimony that this floor at this particular 
time was hazardously slippery, except in this one particular spot. 

x * * * * * | * 

164 MR. HILLAND: Your Honor, the point Mr. Connolly was trying 
to make, and that I am trying to make now is, that until there is other 
evidence that this floor was not in a reasonably safe condition at the 


time and place of her fall, any expert evidence that is offered is merely 


174 
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theoretical, and it doesn't have any application to any existing fact at 
that time in the case. That is the point. It just is not relevant or not 
competent until there is other evidence showing that the floor was not 


in a reasonably safe condition. 
* * 


[ Counsel approach bench] 


173 THE COURT: * * * I am going to deny the motion for the 


present. Of course, you will have a chance to argue motion for a 
directed verdict at the close of the testimony, of plaintiff's testimony, 
at the close of all the testimony, and I will have a chance to consider it 
further. 


we * * * 


[ Following proceedings wer were uted in din open Court] 


was called as a witness by the Plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BERLOW: 

Q. Will you state your full name, please? A. John Morrison 
Leonard. 

Q. Where do you live, Mr. Leonard? A. 3718 Williams Lane, 
Chevy Chase, Maryland. 

Q@. How are you employed at the present time? A. Tama 
chemist at the Naval Research Laboratory. 

Q. How long have you been so employed? A. Since 1942, almost 
sixteen years. 

Q. Prior to that time, where were you employed? A. I was em- 
ployed by the District Government in the Division of Material, in the 
Highway Department. 

Q. What were the materials that you worked with, with them? 

A. Highway building materials, asphalt, concrete, Portland cement. 

Q. Prior to your employment by the District of Columbia Govern- 
ment, what did you do? A. I was an instructor at Catholic University. 

Q. What field? A. Biological chemistry. 

Q. Prior to your becoming instructor at that university, what had 
you done? A. Been a graduate student. 


Sie, SSS 
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At Catholic University? A. Yes. : 
Did you receive a degree? A. Yes. 
What degree was that? A. Ph.D. 


Q. How many years of study were involved in obtaining your Ph. 


22 © 


D. degree? A. About six. That is, six years of graduate work, 
175 Q. And prior to receiving the Ph.D., did you receive another de- 

gree? A. Bachelor's Degree, yes, sir. : 

Q. And how many years were involved in obtaining that degree? 
A. Four. | 

Q. Where was that obtained? A. Canisius College, Buffalo. 

Q. At Canisius College, did you specialize in chemistry, too? 
A. Yes. | 

Q. Mr. Leonard, in the course of your studying about which you 
have told us, have you had occasion to familiarize yourself with the 
chemical constituents of ordinary soap? A. Yes. | 

Q. Would you tell us what the chemical constituents of soap are? 
A. Ordinary soap is manufactured by cooking various oils from animal 
or vegetable origin with alkali, and the soap, itself, is the product of 
that reaction. : 

It is a sodium salt or a potassium salt of a fatty acid. 

Q. Now, has it ever been brought to your attention as to what the 


chemical constituents of cement, either of gray cement or Portland 





176 cement are? A. Yes, of course. : 

Q. Will you tell us what that is? A. Portland cement, cement, 
generally, is manufactured by heating together clay and limestone, and 
the products of that reaction are exceedingly complex, including a consid- 
erable amount of free lime, and calcium silicates, calcium aluminates, 
and similar compounds. | 

Q. Do you know what the chemical constituents of marble are? 
A. Yes. | 

Q. Will you tell us what they are? A. The majbr constituent of 
marble is calcium carbonate. , 

Q. Did you have an occasion, prior to today, to go to a store, 
Giant Food Store, at Wisconsin and Newark Avenue in the District ? 
A. Yes. ! 
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Q. Did you look at the floor? 
MR. CONNOLLY: Let's have the date on that, if the Court please. 
THE COURT: Fix the date, please. 
BY MR. BERLOW: 
Q@. When was that? A. About six months ago, I guess. 
177 Q. And at that time, did you look at the floor? A. Yes. 
Q. Did you observe what kind of a floor it was? A. Terrazzo 
floor. 
MR. CONNOLLY: I object to it, if the Court please. 
THE COURT: Overruled. 
BY MR. BERLOW: 
Q. Was itaterrazzo floor? A. Terrazzo. 
Q. Now, do you know what terrazzo consists of, generally? 
A. Generally, terrazzo consists of pieces of marble imbedded in Port- 
land cement. 
Q. Would you tell us what chemical reaction takes place when 
ordinary soap comes in contact with marble or cement? 
MR. CONNOLLY: Iobject to this, if the Court please. 
THE COURT: Overruled. 
MR. CONNOLLY: If Your Honor please, I don't think there is 
sufficient predicate for this. 
THE COURT: I think there is. 
You may answer. 
178 THE WITNESS: Portland cement, as I said previously, contains 
| among other things a rather considerable amount of free lime, calcium 
hydroxide; and in the presence of soap, which I have already said was 
sodium or potassium salt of a fatty acid, there would be a chemical 
reaction, which would push the sodium out of its union with the fatty 
acid, and form a calcium soap, which is exceedingly insoluble. 
BY MR. BRLOW: 
Q. Is that calcium soap known as calcium stearate? A. That 
would be one of the soaps that could be formed, yes. 


Q. Do you know what Clorox is? A. Yes. 
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Q. What is Clorox? A. It is an aqueous golution of sodium 
hypochloride. 3 
Q. Assume that Clorox is mixed with soap and cement, does a 
chemical reaction take place? A. Would you repeat that question, please ? 
Q. Assume that Clorox, soap and the material of the floor that 
you saw were brought together, would another chemical reaction take 
place? A. Iam sure an additional chemical reaction take place, 
yes, positively. 
What would that be? A. There would be a deposition of the fatty 
acid. 
THE COURT: De - what? | 
THE WITNESS: Deposition of the fatty acid. In other words, the 


Clorox could react or would react with the soap of itself to free the fatty 


acid. | 


BY MR. BERLOW: 
Q. And what effect would that have on the dinar, assuming that 
those things were brought together ? 
MR. CONNOLLY: If Your Honor please, we are here in a very 
speculative field. | 
MR. BERLOW: I think I will withdraw that question. 
THE COURT: He has withdrawn the question. | 
MR. CONNOLLY: I am objecting to the entire line of questions 
because he hasn't set forth any uniform pattern of cleaning the floor here. 
THE COURT: The objection is noted for the record, 
BY MR. BERLOW: 
Q. Will you tell us what calcium stearate or ™ -- is that what 
is formed? A. That would be a major compound that would be formed. 
The major constituent of most soaps would be sodium stearate. There 
would be lesser quantities of sodium oleate and sodium palmitate. They 
are also closely related. You can talk about calcium stearate as the type. 
180 Q. And you said that calcium stearate was insoluble in water ? 
A. Yes, very. | 


Q. Would you say in plain lay language what you mean? A. It won't 


dissolve. 
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Q. If you took a piece of calcium stearate and put it into water, 


it would not dissolve? A. That is correct. 

Q. What about marble, is that soluble in water? A. No. 

Q. How does calcium stearate's solubility in water compare with 
that of marble? A. They are, roughly, the same. In other words, prac- 
tically insoluble. 

Q. Is ordinary soap soluble? A. Oh, of course. 

Q. Have you ever actually seen calcium stearate? A. Certainly. 

Q. Assume the following facts: That that floor which you saw at 
the Giant Food Store was, every morning at nine o'clock, washed with 
ordinary soap flakes on some occasions, and detergents on other occas- 
ions, which were mixed with hot water, and assume that this process had 
commenced in November of 1953, the latter part of November, and had 

181 continued to and including February 23,1954, that this was done 
every day with the exception of Sunday. What, in your opinion, would 
occur ? 

MR. CONNOLLY: I object to this, if the Court please. 

THE COURT: Overruled. 

BY MR. BERLOW: 

Q. Assume further -- 

MR. CONNOLLY: I don't think the hypothesis is adequate. 

THE COURT: What? 

MR. CONNOLLY: I don't think the hypothesis is adequate. 

THE COURT: Inaccurate? In what respect do you claim it is 
inaccurate ? 

MR. CONNOLLY: Do you want me to do it here? 

THE COURT: No, you can come to the bench. 

(Whereupon, counsel approached the bench and the following pro- 
ceedings were held out of the hearing of the jury:) 

MR. CONNOLLY: A number of things. He hasn't accounted for the 
traffic on the floor. He hasn't accounted for the rinsing of the floor. 

MR. BERLOW: Iam sorry, I didn't catch it. 

THE COURT: Rinsing. » 





49 i 
MR. CONNOLLY: He hasn't established any predicate in the hy- 
pothesis, yet, as to the effect of a detergent on the floor, whether it be 
calcium stearate deposition from that at all. | 
THE COURT: Well, that doesn't go to your present objection, that 
phase of it, your objection as to the inaccuracy of the hypothesis. 


Traffic and rinsing, I think those are factors that ought to be in- 





cluded. You claimed inaccuracies. This was lack of inclusion rather 
than inaccuracy. : 

Do you claim what he has included is inaccurate? 

MR. CONNOLLY: There is no basis upon which this man can 
testify. : 

THE COURT: I am talking about the accuracy of his hypothesis 
from this period in November until February that at nine o'clock in the 
morning the floor was mopped with either soap flakes or detergents. 

MR. CONNOLLY: That is the very thing I am getting at, if the 
Court please. This man has not testified that the use of detergents would 
deposit anything on the floor. | 
THE COURT: Well, he is now asking whether he has an opinion. 
The only issue before me now is as to the accuracy. Your objec- 


tion now goes to the accuracy of his hypothetical question. We have got 


183 to confine ourselves to one thing at a time. 


MR. CONNOLLY: Yes, but the opinion has to be based upon a 
hypothesis in the evidence, and the point Iam making ie 

THE COURT: You claimed the hypothesis was inaccurate. In what 
respect do you claim it is inaccurate? ! 

MR. CONNOLLY: That there is no foundation for peeree use of 
detergents. 

THE COURT: Well, there was testimony that datengents were used. 

MR. CONNOLLY: Certainly, but there is no testimony that deter- 
gents are going to-- : 

THE COURT: Well, Iknow. I don't know what his opinion is going 
to be. I can't forecast that. That doesn't go to the inaccuracy of his 


hypothetical question. 
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MR. CONNOLLY: You see what he did. He asked him about using 
soaps, and the man testified that a fatty acid would be deposited on the 
floor by the use of soaps. But he didn't ask him the same question as to 
detergents. 

Now he has lamped both of them together in the hypothetical question 
I think it is misleading. 

THE COURT: I think you can cover that by cross examination. 

184 MR. CONNOLLY: I don't think so. 

THE COURT: The factual picture isn't inaccurate in the fact that 
testimony has been that both detergent and soap flakes were used. So it 
isn’t inaccurate. 

Your argument goes to whether the opinion could hold weight on 
that ground. 

But I think you should include the matter of the traffic on the floor. 
Assuming that it was a busy store, and there was considerable traffic 
every day on the floor; and assuming, also, that the floor was rinsed. 

Do you have any other factors that you want included? 

MR. HILLAND: My position about it is this, Your Honor: That 
plaintiff cannot prove by expert evidence that a deposit was on the floor. 
All an expert can do is to prove or testify to his opinion that assuming 
that a deposit was there, having been proved by other evidence, and as- 
Suming these other assumptions, could these things that were done in this 
hypothetical question have been a competent producing cause of that de- 
posit. 

THE COURT: All he is asking him now is whether he has an 
opinion. 

Assume all these statements in the hypothetical question as to 
what effect that type of treatment to the floor would have on that type of 

185 floor. And he has a right, in my opinion, to answer that question. 

MR. CONNOLLY: If Your Honor please, I object to the hypothesis 
on another ground. Even this man has not testified he found any fatty 
acid deposition on the floor. 


THE COURT: All right. I will permit it, with including these two 
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matters, and assuming you are going to ask him first whether he has an 
opinion. First you have to find out whether he has an opinion. 

MR. BERLOW: I will do that. : 

THE COURT: Before he can express it. | 

MR. CONNOLLY: I think he has to show with some more accuracy 
the use of detergents, soaps and Clorox. 

THE COURT: How do you mean with some more accuracy ? 

MR. CONNOLLY: I don't think he can say, sometimes they used 
it this way and sometimes they didn't. 

THE COURT: Well, isn't that the testimony? 

MR. CONNOLLY: Yes, it is the testimony. 

THE COURT: He has got to assume what is in evidence. That is 
the testimony of the manager as to what was done. i 

MR. CONNOLLY: Yes, but I don't think that is a sufficient basis. 

THE COURT: He has got to assume his hypothetical question based 

186 upon what the evidence is. 

MR. HILLAND: If Your Honor please, the et I want to make, 
the thing I want to object to is that the inevitable result of this line of 
evidence is that the plaintiff is going to be permitted to prove by opinion 
evidence that there was a deposit of this fatty substance on the floor, 
when there is no other factual evidence of its existence. 

* 2 * * * * | * 

BY MR. BERLOW: | 

Q. Mr. Leonard, do you know what the chemical constituents of 
detergents are? A. Yes, in general. I 

Q. Would you tell us that? A. Detergents represent a rather 
wide variety of compounds: Salts, sulphonated fatty acids, quaternary 
ammonia compound, palmitin, olein, glycols, I think would cover in 
general the broad categories of the most popular type of detergents. 


187 Q. Would you consider Rinso, Lux, and Ivory Soap as being soaps? 
| 
MR. CONNOLLY: Just a minute. I object to that. I don't think 


the man is qualified, unless he has analyzed them. 


A. Soaps, yes. 
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THE COURT: Overruled. 

BY MR. BERLOW: 
Q. And the detergents that you just described, would that be Fab-- 
MR. CONNOLLY: I object to the leading character of these ques- 

tions, if the Court please. 

THE COURT: The question is leading. 
MR. BERLOW: Yes, Your Honor. 

BY MR. BERLOW: 
Q. Assume, Mr. Leonard, that this floor which you examined on 


that day in the Giant Food Store was every morning at approximately 


nine o'clock, with the exception of Sunday morning, washed with a mop 
which was inserted into a bucket containing two compartments, one com- 
partment containing water, the other ordinary soap on some occasSions, 
and detergents on other occasions; and assume further, the mop and this 
Substance were spread over the floor in an ordinary cleaning process, 
188 and that afterwards the floor was rinsed with plain hot water; and 
assume that this floor is subject to considerable traffic, since this is a 
busy store, and a store covering a floor area of approximately 10, 000 
square feet. 
Assuming all of those facts, do you have an opinion as to what the 
effect would be on that floor from those things that I have set forth? 
A. Ihave no doubt whatever. 
MR. HILLAND: Just a minute. 
THE COURT: First, do you have an opinion? 
THE WITNESS: Yes; yes, of course. 
THE COURT: Go ahead. 
BY MR. BERLOW: 
Q. Would you state what your opinion is? 
MR. HILLAND: Object, Your Honor, on the grounds stated. 
THE COURT: Overruled. 
THE WITNESS: I have no doubt whatever that the reaction that I 
have indicated, namely, the formation of calcium soap, would take place. 
BY MR. BE RLOW: 
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Q. Would the fact -- A. Itis -- | 
Q. Excuse me. Continue in your answer. A. Over a period of 
time, it would be my opinion that a film of that insoluble soap would tend 
to build up on the surface. | 
Q. Would the fact that Clorox was used in addition to the soap, 
would that alter your opinion in any way? A. I think Clorox would aggra- 
vate the situation we are discussing. | 
Q. What would be the effect of the rinsing? A. A very minor 
effect, Iam sure. | 
Q. Could you tell us what the nature of that film would be? A. It 
would be this insoluble calcium soap that I am talking about. You mean 
chemical nature, I presume. : 
Q. Its physical properties, in lay language. A. It would be ex- 
ceedingly slippery. The soap I am talking about is one of the better lubri- 
Do you know where this is used? Is it used commercially? 
It is an important ingredient of many greases. 
This calcium stearate? A. This calcium stearate. 
Is it used industrially? A. In greases, yes. : 
For what purpose? A. As a lubricant. : 
What do you mean, as a lubricant? A. To make things slippery. 
Now, prior to the time that you testified, you had discussed 


this matter with me; had you not? A. Yes. 


Q. And how was it that you came in touch with me? A. A mutual 


friend. : 

Q. Whatis his name? A. Mr. Patrick J. Hannan. 

Q. And he is a brother of one of my partners; is that right? 
A. That is correct. | 

Q. And have any arrangements been made to compensate you for 
your time that you spend in this Court? A. Yes. : 

Q. Have you been paid anything thus far? A. Yes, sir. 

Q. How much have you been paid? A. Yes, sir. 

Q. How much? A, Fifty dollars. | 





| 04 
191 Q. Do you expect any further compensation? A. I think so, yes. 

Q. How much? A. I would expect another $50. 

MR. BERLOW: I have no further questions. 

MR. CONNOLLY: Just a minute, Your Honor. 

CROSS EXAMINATION 
BY MR. CONNOLLY: 

Q. Through your acquaintance with Patrick J. Hannan, the part- 
ner of Mr. Berlow, you contacted Mr. Berlow, or were contacted by 
Mr. Berlow, is that correct, Mr. Leonard? A. That is correct. 

@. When was that? A. Sometime last summer. 

Q. Therefore, you didn't see the floor of this store until last 
summer? A. That is correct. 

Q. You don't know whether there was any calcium grease on the 
floor on February 23,1954, or not; do you? A. I was asked to answer a 
hypothetical question here a few moments ago. 

Q. I say, you don't know whether there was any calcium grease 
on the floor of the Giant Food Store at Wisconsin Avenue and Newark 
Street on February 23,1954, or not? A. Ihave no direct information, no. 

192 Q. You didn't see any there? A. I did not See it, no. 

Q. Now, sir, you said over a period of time that calcium stearate 

would build up on the floor; is that right, sir? A. Yes, sir. 


Q. And, of course, there is calcium in marble; is there not? A. Yes. 


Q. So that the ladies over in Baltimore who have been washing 
their marble stone steps for forty to a hundred years are doing nothing 
but laying down a calcium grease on the steps; is that correct? No. 

Q. What are they doing? A. I thought we covered that point the 
previous time. 

Q. Yes, sir. Do you want to hear your testimony? A. Yes. 

THE COURT: Well, you had better answer it now, because this is 
another trial. 

THE WITNESS: Forgive me, I am sorry. 

THE COURT: Answer the question. 

THE WITNESS: Would you repeat your question, Mr. Connolly? 

193 BY MR. CONNOLLY: 
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I said, so these ladies over in Baltimore who have been on 





Q. 


their hands and knees for forty to a hundred years, washing the marble 





steps with soap and water, are doing nothing but laying down a calcium 






grease; is that your testimony? A. It would take place to a rather negli- 


gible extent in the case of pure marble, I am sure. 






Q. Do you know how much marble is in this floor? 
THE COURT: You are talking about our BeeSeut | floor ? 
MR. CONNOLLY: Yes. 
THE WITNESS: Certainly, a major fraction of the surface is 
covered with marble, yes. : 

BY MR. CONNOLLY: | 
Q. A major portion of the floor? A. Yes. 












Q. How much? A. On the basis of having seen the floor only 






s | once, and that some months ago, I would imagine that it is at least a 






half or perhaps more than half marble. : 
: 
| 
Q. Eighty per cent? A. You are in the range. | 






Q. Seventy-five per cent? A. Perhaps. 






194 Q. I beg your pardon? A. You are in the range, Iam sure. That 





is quite beside the point. 













Q. So in the case of the marble steps over in Baltimore, how long 

- would it take to lay down a calcium grease, using soap’ and water on them? 
eS A. I think the deposition there would be relatively negligible. The 

major source of grease-- 


Q. Can you answer the question? How long would it take? 





THE COURT: I think he can answer. Complete your answer. 
Go ahead. 
oe] THE WITNESS: I am saying, the major source i the calcium 
grease is not the marble either in the terrazzo floor or in the steps in 
” Baltimore. | 
The major source of the calcium that makes for the deposition is 
in the lime of the cement. : 
BY MR. CONNOLLY: : 
Q. All right, sir. Now answer the question I put to you. 
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How many years would it take for a deposition of calcium grease 


on marble steps? A. I suspect you might lay down one layer one mole- 


195 cule thick the first time you tried it. But -- 

Q. That would be so negligible that it wouldn't change the traction? 
A. That is right. 

Q. Andtraction of shoe leathers on the steps would quickly wear 
that away? A. It could. It might polish it. 

Q. Do you know? A. In other words, aggravate it. 

Q. Do you know what effect the traffic of shoe leather on the floor 
would have, whether it would abrade it, wear it away, or whether it 
would polish it? A. I can conceive that it might do either. 

Q. Mr. Berlow asked you to assume, in your hypothetical ques- 
tion, that this store was highly trafficked, a number of customers walking 
over it. So in answering the hypothetical question, you didn't know 
whether it would polish it or abrade it? A. He asked me what would take 
place, and I said, over a period of time, I am sure there would be a 
film deposited. 

Q. In the hypothetical question, he asked you toassume there was 
considerable amount of traffic over this floor; is that right? A. I believe 

196 he did, yes, sir. 

Q. You had already concluded in your mind that there was going 
to be a calcium grease on the floor; hadn't you? A. Iam sure that will 
happen. Iam sure there will be a reaction, positively. 

Q. So you just ignored the traffic on the floor in answering the 
question; didn't you? A. Isay, it could work either way. 

Q. So, I say, in answering the hypothetical question, you ignored 
the effect on the floor of traffic; didn't you? A. The question of traffic z 
is exceedingly iffy. 

Q. Exceedingly difficult? A. I can't answer positively. 

Q. My question is, did you, in answering Mr. Berlow's hypothe- 


rs} 


— tical question, ignore the question of traffic? A. I certainly did not 
mention anything to do with traffic. 
Q. Then you ignored it? A. If you want to put it that way, yes. 


i 
| 


a7 


Q. You couldn't take it into consideration since you didn't know 


| 


whether it would make it more slippery or less slippery? A. Iam posi- 
tive of circumstances under which it might do either. | 
197 Q. Now, the period of time it would take to build up, how long, 
sir? A. That is an emeedingly difficult question to answer. I can only-- 

Q. You can't say whether it would be one month, six months, one 
year or three years? A. It would be my opinion that in a period of per- 
haps fifty or a hundred washings, that there would be “ that the fric- 
tional characteristics of that surface would be signally altered. That is 
strictly my opinion. | 

Q. Do you have anything to base that on? A. J ust general ex- 
perience. ! 

Q. Now, have you ever tested the walkways or any surface for 
slipperiness? A. No. | 

Q. Is there any oil in wood? A. Frequently there is, yes. You 
are talking about wood floors that are used? 3 

Q. Yes. A. Yes, sure. : 

Q. Are you familiar with the treatment of oiling floors? A. Ex- 
cuse me, I can't hear you. : 


Q. Are you familiar with the treatment of oiling floors? A. Treat- 


198 ment of oiling floors? 


Q. Yes. A. Iunderstand that they do that, yes, Sir. 


Q. I take it your own wife waxes the floors in your house, if you 





have wooden floors; does she not? A. I think so. 

Q. I beg your pardon? A. I believe she does. — 

Q. Do you know anything about the relative slipperiness of a wooden 
floor that has been oiled against one that has been waxed, against a ter- 
razzo floor, other than your own experience in walking on them? A. No. 
It is strictly on the basis of my experience. : 

Q. You never made any relative tests? A. I have never personally 
made a quantitative measurement. | 

Q. Do you know whether that has been done or not? A. I presume 
that it has. : 





199 


200 


38 


Q. Now, sir, do you have a tile bathroom in your house? A, Iam 


sorry, we don't. Ours is a very old house. 

Q. You are familiar with the laying of small tiles in the bathroom? 
A. Yes. 

Q. And they are held together with high-grade Portland cement; 
aren't they? A. Idon't know. I am not sure that they are. 

@. Have you ever seena tile bathroom? A. Yes. 

Q. But you don't know how the tiles are laid? A. Iam not sure 
whether they use Portland cement or not. 

Q. What else could they use? A. I am sure there are many 
binding materials that could be used. 

Q. Can you give us one? A. Iam Sure that synthetic materials - 
probably some kind of mortar is used. 

Q. So I take it that your testimony here would apply the same to a 
housewife, if she is washing a tile bathroom floor with small tiles set in 
cement, using soap and water on it, she is doing nothing but laying down 
a calcium grease. Would that be your testimony under such a hypothesis? 
A. It certainly could take place, especially if the concrete was fresh. 

Q. Would it discolor the floor? A. Pure calcium stearate of it- 
self has no particular color; but I rather imagine it might tend -- I am 
sure it would tend to hold dirt, and that sort of thing, that would perhaps 

darken it. 

Q. Over a period of time? A. That is right. 

Q. So the housewife cleaning her bathroom floor with soap and 


water, if she has a tile floor, for some considerable period of time, 


would see what she was doing? A. She scrubs her floor, which makes 


for mechanical removal. 

Q. With abrush? A. Yes. 

Q. Now, how does that affect it? A. That makes for mechanical 
removal, physical dislodgment of the detergent. 

Q. Doesn't she brush it with soap and water? A. If it were 


brushed with a scrubbing brush, I am sure that a fair amount of that de- 


posit would not be deposited, or, rather, would be washed up. 
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Q. How does the soap and water get off the floor? A. Itis 
rinsed off, I believe, according to the question offered here. 

Q. That is my point. Whether you put it on with a mop or a brush, 
once it is on the floor, it is there, and has to be rinsed off; doesn't it? 

201 A. The excess is rinsed off; the dirt is rinsed off. 

Q. The rinsing immediately after applying the soap and water 
would tend to remove the calcium stearate? A. No. Excuse me, I am 
sorry. I beg your pardon. | 

Q. You don't want to get the calcium stearate on: ithe floor. 

When the woman puts the soap and water on the floor with a brush, 
how does She get the soap and water off the floor? A. She scrubs the 
floor, which makes for a mechanical removal of that deposit. The same 
way you remove the ring in the bathtub, which is the same soap we are 
talking about. : 

Q. You wash it away? A. Mechanically, you wash it away. 

Q. Floats down the bathtub ? A. Usually you scrub it down. 

Q. How about Clorox? You say that does not remove these 
greases? A. No; no. In the case in question, I think it would aggravate 
our problem. | 

Q. The housewife would not use Clorox in washing the ring on the 
bathtub? A. I doubt that it would help very much without mechanical 
action. , 

202 Q. One of the frequent uses of Clorox is to put it in the laundry 
to make the shirt whiter; isn't it? A. Yes. 3 

Q. The way it makes that shirt whiter is, it cuts the grease in 
the oils in the fabric of the shirt and the dirt that the shirt has picked 
up? A. That is not correct. 

Q. That is not what it does? A. No. : 

Q. What does itdo? A. The Clorox is a mild oxidizing agent. 

Q. What does that do, in lay terms? A. Oh, kills the yellow 
cast of the material. Might call it a mild purging action. 

Q. What is the yellow cast of the material? A. Oh, residues of 
dirt, perhaps, that have been oxidized. 
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Q. Oils in the fabric, too, isn't it? A. How is that? 

Q. The yellow cast in materials is also oils in the fabric, in the 
thread? A. To some extent, I suspect. 

Q. Now, have you ever seen a floor of terrazzo that has under- 
gone fifty washings by soap and water? A. By the hypothetical question 

that ws offered to me, the floor in question has undergone that 
many washings, and many more. ° 

Q. With soap and water? A. That is part of the question that was 
asked me. 

Q. Have you seen the deposition of calcium stearate on a floor 
having undergone fifty washings? A. The only floor I have examined 
closely is the one that was raised in the hypothetical question here, and 
I could not see any evidence of a deposition on that particular floor. 

Q. And that was six months ago? A. Several months ago, anyway. 

Q. Six months ago when you looked at it, you didn't see any ? 

A. Did not see any deposition. 

Q. Therefore, you have never seen a floor having undergone fifty 
washings of Soap and water showing any evidence of a deposition of cal- 
cium stearate? A. That is correct. 


Q. Your testimony here is purely hypothetical; isn't it? A. It is 


not hypothetical as to the nature of the reaction that will take place. 


Positively. I have no doubt about that at all. 

Q. But you have never experienced it; have you? A. I have not 
experienced it personally, no. 

Q. Now, sir, what effect would a detergent have on the floor? 
A. Are you talking about a detergent being used in place of a soap? 

Q. Yes. A. If the detergent were used in place of the soap, the 
difficulty that we are discussing here would not arise, simply because 
the detergents do not form insoluble calcium salts. 

Q. All right. Now, you don't know whether, between November 
and February 23,1954, the floor in the Giant Food Store had undergone 
fifty washings with soap and water or not; do you? A. I don't know, of 


course not. 
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Q. Incidentally, have you ever made a chemical analysis of deter- 
gent? A. No, I think not. | 
Q. Have you ever made a chemical analysis of soap? A. Oh, 


sure. Certainly oils and fats which go into soap. 


Q. Have you ever made a chemical analysis of Rinso, Ivory or Lux-- 


A. No. 

Q. -- flakes? A. No. : 

Q. Is there any difference in a chip soap and a bar soap? A. Mat- 
ter of physical state. | 

Q. As to the breakdown in the chemical constituents ? A. No; no. 

Q. Now, sir, I want to read to you the aatimody you gave in 
this trial, at page 120, in answer to Mr. BHilland's questions on October 
15,1957, when this case was tried before. | 

I want to ask you, after I have read it, if this is your testimony 
today, in substance. | 

"Mr. Hilland: Dr. Leonard, in your direct examination by 
Mr. Berlow, you said that you couldn't evaluate something, and I 
didn't hear the thing to which you referred that can't be evaluated. 

"Answer: I am afraid I don't recall right now. I think, I 
suspect it may have been related to the fact that the actual 
phenomenon of the deposition of this film is an exceedingly com- 
plex problem and what would happen in any given ‘situation might 
be difficult to predict. : 

"Question: Didn't you say it cannot be evaluated ? 

"Answer: The question was, I think, what would happen if a 
floor was mopped every morning under some certain set of con- 
ditions, and I said I believe what type of chemical reaction would 
take place, but as to the extent of the build-up of a film, how 
long it would take, how much it would take, would depend on a 
lot of things that we just don't know. I indicated, I believe, that 
traffic might tend to abrade it, probably would, but it might also 
tend to polish it." | 
Is that your testimony today? A. Yes, that is i appraisal. 
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Q. This is an exceedingly complex problem? A. Yes, certainly it is. 


ea 


@. And you don't know what effect any given washing by any given 
soap would have? A. I certainly would say, yes, positively. I know very 
well what is going to happen on any given washing on any given Soap, 
positively. 

But you are going to ask me to evaluate this phenomenon over a 4] 
period of months, and you attempted to pin me down as to how long it 

207 would take for this build-up. Then we get into the realm of specu- 
lation. 

Q. You don't know how much it would take for it to be a significant 
amount, other than to say at least fifty washings? A. It would take, I 
suspect, a considerable number. 

Q. Certainly not less than that? A. I didn't say that. 

Q. You just don't know? A. Know it would be some appreciable 
number. After fifty washings, I would be very much surprised if you 
couldn't detect a significant increase in slipperiness. 

Q. You said that the use of Clorox would aggravate this problem ? 
A. Yes. 

Q. Let me refer you to your testimony on page 123 when Mr. 
Berlow was questioning you. 

He asked you to assume the floor was just washed with Clorox, 
would the film build up then. 

"You mean Clorox and no soap ? 
"Question: Nothing else. 
"Answer: No soap, no detergent, no nothing? 
"Question: Right." 
Your answer: 
"No." 


208 Clorox wouldn't cause the deposition of any grease? A. By itself. 





That is just the point I am trying to make. The reaction I am talking 

about involving the Clorox would be between the Clorox and the soap and 

what would take place even in the bucket. : 
Q. How about with a detergent? A. Clorox and a detergent? I 

wouldn't think anything would happen there. 
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Q. You said that Clorox was an aqueous solution of hypochloride; 
is that right? A. Yes. | 
Q. How much water and how much hypochloride? How much water 
and hypochloride? A. It is a very dilute solution. | 
Q. How much? A, I believe last time that you | offered the sugges- 
tion that it was about six per cent. : 
Q. Do you know? A. I know it is only -- that it is a dilute solu- 
tion. That is enough. 3 
Q. But you don't know? A. No, I don't know. 


Q. You don't know how much water and how much hypochloride ? 


209 A. It is a dilute solution. I am sure it would be something of the 
order of five per cent or ten per cent. | 

Q. And what is the chemical reaction between the -- I take it that 
the water doesn't affect the situation at all? It is the hypochloride that-- 
A. That is the thing we are concerned with. : 

Q. What is the reaction of hypochloride to the soap? A. You 
would have formed hypochlorous acid, which would liberate fatty acid 
from the soap; and fatty acid, of itself, is exceedingly slippery. 

Q. Now, what do you mean it would liberate it? ? Can you go over 
there to the board and put the formula down? A. sure; I would be de- 
lighted. 

(Whereupon, the witness left the witness stand and approached 
the board. ) ! | 

BY MR. CONNOLLY: 


Q. Don't erase that. You can turn the board around, if you like. 


A. The reaction we are talking about here, you might consider this is a 
cross-section of the floor, in which we would have little pieces of tile 
intermixed here-- 
Q. I don't think you are answering my question. : 
I am asking you to give me the formula of soap and show me how 
hypochloride acts on it. A. Oh, I am sorry. : 
210 Soap would be a sodium salt of a long chain of carbonated acids, 


' 
| 


consider eighteen. 
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Q. How many? A. Sixteen to eighteen. 

Q. Do they vary? A. Sixteen to eighteen. 

Sodium hypochloride, in the presence of water, would form this 
(indicating), which acid would react here (indicating), and this compound, 
which is soluble -- that is soap, soluble-- 

Q. All of it? A. What do you mean, all of it? 

It is one molecule. Certainly it is all soluble. 

Q. Are all the elements soluble? A. Certainly. All the elements 
in-this soap are soluble. It is one single molecule. 

We now have a new compound in which the hypochlorous acid of 
your Clorox has robbed the soap of its sodium salt. We now have a fatty 
acid which is insoluble, and slippery, and, incidentally, is still fair prey 
for reacting with the lime of the concrete to make more of this slippery 


compound we are discussing. 


Q. Where does the sodium go? A. Probably goes to -- you mean 


Zit the sodium from the soap? 


212 


Q. Yes. A. Probably goes into equilibrium, probably with the-- 
(indicating). 

Q. Do youknow? A. Iam sure that would be reasonable. 

Q. To form what? A. Probably to form hypochloride. 

Q. The same thing you start out with? A. Yes, sure. 

Q. What effect does that have on the acid? A. What effect? None 
whatever, as far as I can see. This particular compound is insoluble; 
and will, so to speak, leave the field of action. 

What we have been describing here takes place in solution. Up 
here in the body of the liquid (indicating). This material (indicating) is 
insoluble and will settle in the bottom. In this particular case, it would 
settle to the floor. 

Q. So, if your theory is correct, all I have to do is take a bottle 
of Clorox and put some soap flakes in it, shake it up a couple of times, 
and I will get a deposit on the bottom of the bottle of Clorox; is that right ? 

A. You will get a murky solution, I will guarantee you that, of 
fatty acid, which will settle out, given time. Positively. 
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Q. I see. 

You may resume the stand. 

(Whereupon, the witness resumed the witness stand. ) 

Q. Now, sir, your hypothesis here has been predicated also on 
the question that the lime in the Portland cement was freely accessible 
to the soap? A. Surely. 

Q. Do you know whether in this case a sealer was put on this 
terrazzo floor when it was finished? A. I don't know, no. 

Q. That would make a considerable difference in your opinion; 
would it not? A. I would want to know more about the nature of the sealer. 

Q. Well, suppose it was a plastic? A. Name the plastic. What 
kind of plastic ? | 

Q. I don't know. But suppose you explain to me what you mean by 
you want to know something about the nature of the sealer? A. If, for 


instance, it was an oily material, containing oil, Iam talking about, it 


213 might even contribute to the situation we have here. If it is some 


sort of a pure synthetic, it might have a considerable sealing action. 

Q. You just don't know, is that right? You are not familiar ? 
A. In the absence of some more information, I don't know. 

Q. You are not familiar with the kind of sealers used? A. I 
don't know what sealers are used and don't know if they used a sealer in 
this particular case. 

Q. Now, does the grinding of the floor, buffing j it with a grinder, 
a carborundum grinder, have any effect on it? A. Do you mean in the 
original laying of the floor? : 

Q. Yes. A. Certainly makes it flatter, makes it smoother, but 
perhaps --I don't think it will be a significant factor other than the phy- 
sical factor of smoothness. Certainly a very smooth floor could become 


slipperier than one that was left rough. 
« * * * * * 3 * 


214 Q. I take it, Mr. Leonard, you would not advise washing cement 


with soap and water, either? A. If a cement floor approximated the 


smoothness of a terrazzo floor, I would definitely advise against it. 
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Q. Because you would get calcium stearate, in your opinion? 


en aw OSS area. tee 


A. Yes. AsIsay, under the circumstances of having it a floor as 
smooth as a polished terrazzo floor, yes. 
Q. What effect would use of wax have on the floor, on a terrazzo 
floor? A. Are you talking about just the physical fact of polishing it with-- < 
Q. Yes, putting a wax down on aterrazzo floor. A. I suppose it * 
could make it slippery. Certainly would lay down a film. 
Q. I beg your pardon? A. It would lay down a film that would 
increase the gloss. 


* ae * * * * * 
| 
216 Q. Now, if the floor was waxed, and soap and water was used on 
it, the wax would prevent the kind of reaction that you have in mind? nt 


A. If there was a good film of wax on there, I have no doubt that the 
reaction we are talking about would be retarded. It would depend on 


_ the integrity of the wax film. 


MR. CONNOLLY: I think that is all the questions I have. 
5 ok * * * 2K x 
REDIRECT EXAMINATION 
BY MR. BERLOW: 


Q. Mr. Connolly inquired as to whether or not you saw a film 
_ on the floor when you were at the store six months ago. 
MR. CONNOLLY: That was not my question. I asked him if he 
saw any calcium stearate on the floor, if the Court please. 
BY MR. BERLOW: 


Q. Any calcium stearate on the floor. Film, calcium stearate. | 


Do you understand that now? A. Yes. 
Q. Did you look at the floor to ascertain that? A. We certainly ° 
looked at the floor, yes. i 
Q. Did you ascertain at that time what was being used to clean 
the floor? A. Yes, we did. 
Q. What did you find out was being used? A. We found out that 
they had some new cleaner called, as I recall it, Misto Cleaner, or 
something of that sort. 
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Q. Did you ascertain -- A, Inalarge barrel. | 

Q. Did you ascertain anything about the properties of Misto- 
Clean? A. There was nothing on the label that would indicate the chemi- 
cal composition of the cleaning agent; but it did indicate very definitely 
that it contained an anti-slip ingredient. ! 

MR. CONNOLLY: I move that be stricken. It is very highly im- 
proper. | 

THE COURT: It may be stricken. 

MR. CONNOLLY: What some manufacturer sited on the label. 

THE COURT: Yes. : 

BY MR. BERLOW: | 

Q. One or two more questions. : 

There was some talk about the ring in the bathtub. Just to clear 
that up, if you took water and poured it on the ring in the bathtub, would 
that remove it? A. Well, certainly, a lot of it would stick. It usually 
takes a little scrpbbing to get it. | 

Q. You have to take something to scrub it off? A. It would be 
all the more true of a porous surface like concerete. | 

Q. Because the bathtub is usually smooth? A. Yes. 

Q. And this is porous and holds it? A. Yes. : 

Q. That ring is calcium stearate on the bathtub? A. Yes. 

Q. That is what we are talking about today? A. ‘That is the same 
thing we are talking about. : 

Q. It is a well-known, common substance? A, Yes, certainly. 


* * * * * & * 


MR. BERLOW: I have no further questions. 


* * * * * * | * 


220 MR. BERLOW: I would like to offer in evidence this photograph 


which has been marked as Defendant's Exhibit No. 1, for identification. 
THE COURT: Any objections? i 
MR. CONNOLLY: No objection. | 
MR. HILLAND: No objection. 
THE COURT: Received. 
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(Whereupon, Defendant's Ex- 
hibit No.1 was received in 
evidence. ) 


* * x * * * * 
ROMEO DiGIULIAN 
was called as a witness by the plaintiff and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BERLOW: 
Q. Would you state your full name, please? A. Romeo DiGuilian. 
221 Q. Where do you live,, Mr. DiGiulian? A. 325 G, Northeast. 

Q. How are you employed? A. At the present time, I am the 
president of the American Mosaic Company. 

Q. How long have you been president of that company? A. Approxi- 
mately five years or more. 

Q. How long have you been employed by that company? A. Approxi- 
mately twenty years. 

Q. Prior to your being president, your father was president of 
the company? A. My uncle was. 

Q. And how long has that company been in business? A. Approxi- 
mately fifty-five years. 

Q. What is the nature of the work that it does? A. We are sub- 
contractors with ceramic tile, terrazzo and marble work. 

Q. Would you tell me what terrazzo is? A. Well, terrazzo isa 
mixture of marble chips with cement and is laid down on a mortar bed, 
and then eventually it is ground, and that is what you have, a terrazzo 
floor. 

Q. What is the percentage between the marble chips and the 
cement? A. The percentage of the marble varies anywhere from 

222 seventy up to ninety per cent. 

Q. Seventy per cent marble chips? A. Seventy per cent marble 
chips. 

Q. And thirty per cent cement? A. Cement. In the average, 
mostly, itis closer toward the ninety per cent, but they say it varies 


_ from seventy to ninety per cent. 
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Q. And you said that after the terrazzo is laid, it is ground? 
A. It is ground with large machines with carborundum ane under 
the bottom of them. | 

Q. What effect does that have on the terrazzo? A, Grinding 
brings out the color and removes the cement that is on the top, and 
brings out the color in the marble chips. | 

Q. Does it have any effect in smoothing the surface? A. Naturally, 
it smooths the surface when you grind it. | 

Q. Is that carborundum a hard material? A. The carborundum is 
a hard material. | 

Q. Other than those materials, do you at any ms ever put in 
terrazzo any other material? A. Well, we add pigments at times to 
obtain colors. And at times we also add alundum or a carborundum. 

Q. What is the purpose of adding that? A. The purpose of adding 
alundum generally is done on the outside vestibule, where you generally 
don't have enough traction, and that is to help your traction. 

Q. Does it have the effect of gripping the feet? A. Well, it has-- 
if you get traction, naturally, it helps to grab. : 

Q. Does it cut down the likelihood of slipping ? A. It should cut 
down the likelihood of slipping. | : 

Q. You say you place it in outside vestibules ? 4, Yes, sir. 

Q. Is there any other place you put it? A. Well, we generally-- 
we put it wherever there is a great difference in the grade. In other 
words, the level of the floor, where the traction is bad. And many times 
we put it on a Stair, such as on Stair treads. i 

Q. What is the process of inserting it? How is that done? A. 





Well, it is generally sprinkled on the top. When we sprinkle the marble 
chips in our final operation, we sprinkle a little bit of alundum on the 
top of them. 
Q. Then what is done? A. It is troweled in or rolled in. 
224 Q. What do you mean by "troweled''? A. Well, you have a trowel. 
You know what a trowel is ? | 
Q. I think I do, but I don't know. A trowel is a sinall implement 


that you smooth things? A. Where the bottom surface is flat, with a 
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handle on it; and it is troweled in -- surface -- movement like this 
(indicating). 

Q. After this substance is troweled in in that way, then you roll 
it and grind it; is that right? A. Well, no. The floor is left there for 
a period of time before it is ground. 

*K * * * * 3K * 

225 Q. And calling your attention to this job that was done -- there 
came a time when you entered into some negotiations to construct a 
terrazzo floor for a proposed Giant Food Store on Wisconsin and Newark 

226 Avenues, Northwest? A. Yes, sir. 

Q. And with whom did you conduct those negotiations? A. With 
the Kass Realty Company, and with Mr. Groff in particular. 

Q. That is J. Franklin Groff? A. Yes, sir. 

Q. And did you go to his office? A. That is right, sir. 


Q. And you had a discussion with him about this job? A. Yes, sir. 


Q. And did there come a time when you entered into a contract 
with the Kass Realty Company for the construction of this floor? A. I 
did enter into a contract with them. 

* K +d * > bd * 

227 A. I was later given a copy of plans and specifications. 

Q. And who gave you those? A. Mr. Groff, or his office. I 
don't remember specifically if it was him. 
a 7K * * * * * 

228 Q. I show you this, which is Plaintiff's Exhibit No.2, for identifi- 
cation, and ask you if those are the specifications? A. These are the 
specifications only with regard to the terrazzo work. 

* * x * * * *x 
229 Q. After you received those specifications, did you go ahead and 
| complete the job? A. Well, we submitted samples first. 
Q. Do you have with you one of the samples that you submitted ? 
A. Ihave a sample. 


Q. May I have that sample? 
MR. HILLAND: Where is it, Mr. DiGuilian? 


a- A Bee ee, ; 


i a ae eee a 
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MR. CONNOLLY: Come down and get it, please. | 
(Whereupon, the witness left the stand to get the sample and 
returned to the witness stand. ) | 
THE WITNESS: This is the sample of the terrazzo. Not a sample 
of the terrazzo. Submitted a piece, a part of the same, samples were 


cut off of a piece. We made a two-foot square and other samples were 


submitted which were exactly like this. This was not the sample that 


was submitted. 
BY MR. BERLOW: 
Q. But the sample that was submitted was exactly like this ? 
A. It is exactly like this. 
Q. And what is the color of the marble in etna 2 A. This is 75 
per cent pink Tennessee chips, half No. 1 and half No. 2, 25 per cent 
230 Cardiff green, half No. 1 and half No. 2, and gray Portland cement. 
Q. What percentage of cement would that be? : 
Seventy-five per cent marble chips altogether, is that it? A. It 





is 75 per cent with marble. We don't specify the proportion of cement 
in it. : 

Q. Idon't know whether I understand it. Seventy-five per cent 
of the mix is to be marble? A. Seventy-five per cent is marble, 25 per 
cent is terrazzo; and then in terrazzo practice, accordingly, cement is 
mixed in a proportion of two parts of marble and one part of cement. 

Q. How much cement is there in that as compared to marble? 

A. The cement, after the floor is ground, in other words, in the actual 
mix, itself, is 66-2/3, and the balance percentage, 8311/2, to be specific. 
Q. Is cement? A. Is cement, when it is mixed and put down. 

Q. And that was the situation in this store? A. That is right. 

* x cs cd * * * 

Now, you have the specifications before you still; do you not? 

Now, were those specifications altered in any way? 

MR. HILLAND: I object, if Your Honor please. They are not in 
evidence. | 


THE COURT: The specifications aren't in evidence, yet. 
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MR. BERLOW: I will offer them at this time, Your Honor. 

* aK sd * x * * 

234 MR. CONNOLLY: Your Honor, I would like to be heard on this 
subject. I haven't had an opportunity. 

I object to the specifications as to Giant, if the Court please, be- 
cause they certainly are not admissions on our part. There is no evi- 
dence we even saw them, had anything to do with them. 

Here was a Store that was built by Kass Realty, and the contract 
was to provide that after the store was constructed, it was to be leased 
by Giant. We had nothing to do with the specifications. That was between 
Kass Realty and American Mosaic. 

Bs * * *K ok * * 

236 THE COURT: I can't compartmentalize it at this time. I will 
have to defer that until later. 

So that before I will receive it at all, in any event, there will 
have to be a foundation to indicate that those specifications were part 
of the contract and followed by the company as a part of the contract. 

MR. BERLOW: Yes, Your Honor. 

x * ae * x * * 

237 BY MR. BERLOW: 

Q. Did those specifications become a part of the contract that you 
signed with Kass Realty Company? A. I presume they did. 

* x * * * * * 

BY MR. BERLOW: 


Q. The question was: Did you follow those specifications in the 


construction of this terrazzo floor? A. Yes, in the procedure we started-- 


we submitted samples as called for in these specifications. 
THE COURT: No, the question is whether, in the final construc- 
238 tion of the floor, you followed these specifications. 
THE WITNESS: These specifications are general, sir. 
BY MR. BERLOW: 
Q. Did you follow them generally? A. Yes, sir; we followed them 
generally. 


* * * * * * * 





4 
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241 Q. What part of the specifications that you have before you did 
that formula change ? 


* * * aK * aK * 

THE WITNESS: That it changed the part of the specification in 
regard to add color pigments to it to obtain colors as noted. 

With this formula, we didn't have to add any pigments. With this 
formula, we had to add no alundum aggregate. 

BY MR. BERLOW: : 

Q. In addition to referring to the color, that formula constituted 
a change of that portion of the specifications which referred to the 
addition of alundum? A. Of alundum, that is right, . 

242 * * * * * * | * 

Q. The question is: Did that formula constitute. a p enange in 
paragraph (g)? A. That is right. 

MR. BERLOW: Your Honor, I would like to offer these in evi- 
dence, if they haven't been admitted. 

THE COURT: Offer what in evidence? | 

MR. BERLOW: Both Plaintiff's No. 1 and No. 2. 


*k * x * ee * 7 * 





THE COURT: Objection to No. 1, the contract, first. 

MR. CONNOLLY: Yes, sir. i 

THE COURT: What is the objection? | 

243 MR. CONNOLLY: The objection is it has no application to Giant 

whatsoever. We are not part of the contract. | 

oe * 3 ac * * ! * 

THE COURT: It is received; the contract. | 

* * ae * aR * * 

THE COURT: AstoNo. 2, any objection? 

MR. CONNOLLY: Yes, sir. We have, as to Giant. Again, on 
the ground it doesn't have anything to do with Giant, and the plans and 
specifications can have no bearing. 


THE COURT: It will be received in evidence. 


* * * * * * * 
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245 MR. BERLOW: May I read that, what the formula says? It says: 
"Color No. 3 -- 75 per cent pink Tennessee, 25 per cent 
Cardiff green, Sizes 1/2 No. 1 and 1/2 No. 2, with gray cement." 
BY MR. BERLOW: 

Q. And that is the formula that you are referring to? A. That is 
right. 

Q. Now, do you recall, Mr. DiGiulian, coming to my office many 
months ago and my asking you certain questions in reference to this 
matter? A. Yes, sir. 

* * ss x ak * * 

Q. Do you recall that on page 10 of the deposition, I asked you the 

246 question: 
"What you principally relied upon was this formula that is 
written there in ink. Is that right?" 

And your answer was: 

"Well, we follow the plans and specifications that we did for 
the job. That is the final approval of the selection of the color 

that they picked for the job." 

Do you remember being asked that question? A. I may have said 
that. 

Q. You now added that in addition to being what it was that you 
said then, that it constituted a change in so far as alundum is concerned; 
is that right? A. Yes, sir. 

Q. And that change in your answer has occurred since you have 
been represented by counsel; is that correct? A. That is right. 

Q. Now, other than the formula which you say constitutes a change, 
did you have any conversation with anybody in the Kass Realty Company? 

A. Ihad conversation with Mr. Groff. 
Q. When did that take place? A. It took place at the time we 
were figuring the work and at the time that we were given the contract. 
247 Q. And what did you say to Mr. Groff? 
* * x * « ax 
THE WITNESS: I had told Mr. Groff at that time that we had done 


twelve to fourteen Giants and that we weren't going to figure alundum in 


wr 
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the floor because it wasn't necessary. | 

He said: You know more about Giant than we do. | If it isn't the 
general practice to put any alundum in a terrazzo floor of that area, 
where it is perfectly level-- | 

* * *x * * * | * 

248 BY MR. BERLOW: | 

Q. It is cheaper to do this job without the _— than to put it 
in; isn't it? A. Slightly cheaper. | 

Q. Did you give Kass Realty the advantage of that economy by re- 
ducing the price to them? A. Yes, sir. 

Q. Did you incorporate that reduction in any written statement or 
contract? A. No, sir. That was discussed at the time we talked the 

249 contract. : 

* * * * * * | * 

Q. Now, did you reduce the price by any amount when you left 
the alundum out? A. Yes, it was reduced when I give him that price. 

Q. Did you write a letter including that? A. No, sir, I didn't. 

* * * % * * * 

250 Q. Do you know who prepared these specifications? A. These 
specifications are prepared under the name of David Baker, but it was 
under Mr. Groff's direction. Mr. Baker worked for him, in the same 
office under Mr. Groff. | 

Q. Do you know what line of work Mr. Baker was engaged in? 
A. Mr. Baker was an architect. : 
| Q. And Mr. Groff, what line of work was he engaged in? A. Mr. 
Groff served as an architect and engineer and expediter. He handled the 
contracts for the Kass Realty Company. All preliminary work. 


Q. And they prepared those specifications? A. Yes, sir. 


* * ‘x * x x | * 
251 BY MR. BERLOW: : 
Q. As between the marble, the cement and the alundum or car- 
252 borundum, which are the most expensive materials? A. The 
alumdum. : 


*x *x * *x & *x | * 
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254 BY MR. BERLOW: 

Q. When you were working on the job, did you at any time come 
in contact, yourself, with any employees of the Giant Food Stores, I 
mean, before the job was completed? 

MR. CONNOLLY: Object again here, if the Court please. You 

255 can't prove agency this way. 
THE COURT: You may answer the question. 
THE WITNESS: Yes, sir. 
BY MR. BERLOW: 

Q. You came in touch with a man named David Denaburg; didn't 
you? A. That is right, sir. 

Q. At any time, did you see Mr. Denaburg read those specifica- 
tions? A. I can't say that I remember seeing him read them. He was 
on the job. 

Q. And he saw you do the work? A. Yes, sir. 

Q. Did you advise him that you had not put the alundum in this 
floor? A. Mr. Denaburg was theone who made the selection of the 
terrazzo. 

Q. So that he knew the alundum was not in there? A. I don't know 
what he knew or didn't know. He was given -- he made the selection of 
the terrazzo, like he did on many other Giant Stores. 

| * * * * * e * 
256 BY MR. BERLOW: 

Q. How frequently was Mr. Denaburg there? A. He was quite 
frequently on the job. 

Q. Every day? A. Well, I don't know exactly, because I only go 
to the job possibly maybe for half an hour or hour during the day. Sol 
couldn't say whether he was there every day, but he was quite frequently 
on the job. 

257 * * * x * * * 

Q. ‘Now, after this job was completed, I understand you turned 

it over to the Kass Realty Company? A. Yes, sir. 


Q. Did you ever thereafter have any conversation with anyone 
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employed by the Giant as to the proper method of —_ a terrazzo 
floor? A. No, sir. | 

Q. Do you know the proper method of cleaning a terrazzo floor ? 

MR. CONNOLLY: I object to that, if the Court please. 

THE COURT: He can answer, yes, or, no. : 

THE WITNESS: Yes, sir. 

BY MR. BERLOW: | 

Q. Is it proper to use ordinary soap in the —_ of a terrazzo 
floor ? ! 

MR. CONNOLLY: I object, if the Court please. This man's 
opinion. 

THE COURT: He may answer. 

THE WITNESS: The generally neutral cleaners are used to clean 
terrazzo floors. | 

258 BY MR. BERLOW: ! 

Q. Which are not soaps? A. Iam nota chemist. 

THE COURT: Well, if you are not able to express an opinion, you 
don't have to. : 

The question preceding was whether you could testify, and you said, 
yes. Now, if you are not able to express an opinion on a you had 
better indicate so. : 

_.THE WITNESS: Neutral cleaners are not supposed to have soap. 

BY MR. BERLOW: : 

Q. Do you, from time to time, recommend to A users of ter- 
razzo the type of cleaner they are to use ? : 

MR. CONNOLLY: I object to this, if the Court please. 

THE COURT: He may answer the question. | 

THE WITNESS: Generally, the people who put terrazzo in, they 
generally know and have their own ideas of how they want to maintain it. 
Whenever they ask-- : 

THE COURT: No. You see, you really didn't listen. 
Repeat the question. | 
Whether you made recommendations at any time 7 that was the 


. | 
question. : 








! | 
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THE WITNESS: We did not make any recommendations to the Giant. 
259 BY MR. BERLOW: 

Q. In this particular job? A. No. 

Q. You had done other jobs for the Giant, fourteen or fifteen, I 
understand. A. Yes, sir. 

Q. Did you make any recommendations in connection with any of 
those jobs? A. No, sir. 

Q. Do you know what happens if soap is used on a terrazzo floor? 

MR. CONNOLLY: I object, if the Court please. I don't think he is 


qualified. 
THE COURT: I don't think he is qualified. Sustain the objection. 
* * * * * * + 
260 CROSS EXAMINATION 


BY MR. CONNOLLY: 

Q. Mr. DiGiulian, when you finished this floor, did you put a 
sealer on it? A. Yes, sir; we put what you call a coat of Shine-All. 
That is a neutral cleaner. 

Q. What does it do, seal the pores? A. In the terrazzo parlance, 
generally, it is called a cleaner. 

Q. Do you know what it does, what it is supposed todo? A. Well, 
after the terrazzo is dry, and it is fresh, it throws up a film of cement. 
As the cement dries, it creates a film, a white film. And the cleaner 
takes that film off and lubricates that cement so that you don't get that 
film. 

7K ae * * * * x 

264 Q. You have no knowledge, I take it, whether Mr. Denaburg knows 
anything about terrazzo or not? How you make it or what the consti- 
tuents of it are? A. I think he should have a good knowledge of terrazzo 
because he has been there nany times when it has been laid. 

Q. Just watching you? A. Yes, sir. 

Q. That is the only knowledge you have that he has? A. Yes. 

Q. Now, sir, this terrazzo, sample of which you have in front of 
you, did the floor at the Giant come out like that? A. It is approxi- 
mately -- that is the way it was when it was -- when we finished grinding 
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it and putting one coat of sealer, that is the way it looked. 
Q. That is the way you turned over the job? A. That is right. 
It is a manual task, and it isn't always the same uniformly. You will 
never have all the same uniformity in the chips; there may be a little 
variation, a little more green. In the main, it is just like that. 
MR. CONNOLLY: I would like to have this identified, if the Court 
265 please. It has been marked Defendant's Exhibit No. 2, for identifi- 
cation, and I think that would be a proper number, so the Clerk need 
not remark it. ! 
THE COURT: He doesn't have to mark it again, . that is the same 
number here. The Defendants just have one exhibit so . 
MR. CONNOLLY: Yes. | 
THE COURT: All right, let it be known as Defendants’ Exhibit No. 2. 


(Whereupon, said sample of terrazzo was 
marked Defendants' Exhibit No.2, for 
identification. ) 


BY MR. CONNOLLY: | 

Q. Now this terrazzo, a sample of which you have here, is that 
the same kind of a floor as outside the door of this courtroom? A. The 
terrazzo is the same kind of terrazzo. The formula is different. 

Q. What do you mean by the formula? A. The composition of 
the marble chips. 

Q. You mean different colors? A. Yes, sir. : 

Q. Are floors like this used widely? A. They are used all over, 
not only all over the country, but all over the world. 

266 Q. How long have they been in use? A. Well, one hundred fifty 
to a couple hundred years in the terrazzo in the form . which it is done 
today. | 

Q. Have you built terrazzo floors in public establishments here 
in the District of Columbia? A. Yes, sir. | 

Q. Can you give us some examples? A. Well, — all 
of the District public schools. We have done hospitals, and we have 
done the main operating suite at Walter Reed Hospital. We have just 
finished the Childrens Center at Laurel, the infirmary building, in which 
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even the wards where they house the retarded children, even those 


wards are all terrrazzo floors. 

Q. How about stores? A. We have done stores. Peoples Drug 
Stores. We have done some food markets, restaurants, banks; done 
Perpetual Building Association. 

Q. The new building up here on Eleventh Street? A. We have 
done the House Office Building. 

Q. The new one? A. Not the new one, no. The new one hasn't 
been built. 

Q. It is called the New House Office Building. A. Terrazzo has 


been put in the new Senate Office Building. We weren't the contractors. 


267 I have been listing most the jobs that we have done. We done all 


the Internal Revenue Building. We done the National Press Building, 


- which has over five miles of terrazzo in that. 


Q. Now, are any of those stores, buildings, banks, and so forth, 
that you talked about, having an interior level floor -- do any of them 


- have carborundum or alundum in them? A. No, sir. 


Q. What is the usual and customary reason for adding alundum or 
carborundum? A. Well, the customary thing is to get a little more grab. 
Q. Where do you put it? What are the places? A. They generally 


are put in the outside vestibules, like we put along in F Street. We put 


quite a bit of those in. And in stairs. And sometimes in an outer vestibule 


_ which is subject to the elements, the weather, the water could get in. 


Generally, they are the only places where we use alundum. 


Q. Have you observed the floors in this courthouse? A. Yes, sir. 


Q. Do they have anything on the floor on top of the terrazzo? 


- Have they been treated with anything that you can observe? A. I wouldn't 


know what kind of cleaner or treatment they have put on the floor. 
THE COURT: You mean, as far as alundum or carborundum ? 
BY MR. CONNOLLY: 


Q. Do they have alundum? A. No, they have no alundum in, no, sir. 


@. Do you know whether they have been waxed or not? A. They 


would appear to be waxed, but I couldn't say. 
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Q. Isee, sir. If you don't know-- A. I couldn't say definitely. 
MR. CONNOLLY: Thank you. That is all the questions I have. 


x * * * * * | * 
273 BY MR. HILLAND: 
* * * * * * | * 


Was the sample which is in evidence as Defendants’ Exhibit No. 1, 
made up in accordance with the formula that is in the contract between 
the Defendant American Mosaic Company and Kass Realty Company? 

A. Yes, sir. | 

274 THE COURT: You saidl. I think the sample is marked 2, isn't it? 

MR. HILLAND: I thought it was 1. Change that to 2. 

BY MR. HILLAND: 

Q. What is your answer? A. Yes, sir. : 

Q. And after the samplewas approved, as I understand it, the floor 
in the Giant Food Store was constructed in accordance with that sample? 
A. Yes, sir. ! 

3 ok * * 2 * ! % 

276 Q. You mentioned that after you had completed the construction 
of this terrazzo floor, you used a neutral cleaner called Shine-All. 

A. Yes, sir. 

Q. Is that a patented product? A. Yes, sir, it is a product of 
the Hillard Company. | 

Q. And is it the one that is generally used in the Terrazzo in- 
dustry and trade in the Washington area by terrazzo contractors? A, 
The majority of all the terrazzo contractors use Hillard's Shine-All. 

ss * * % * * 

277 Q. What is the custom among firms and persons and corporations 
engaged in the terrazzo floor business, contracting business in the 
Washington area with respect to using or not using alundum or carborun- 
dum in an inside level floor? A. The general custom is none of them 
use them on an inside level floor. | 


* * * * * * | * 


278 Q. Mr. DiGiulian, is there any regulation among the building 
| 
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regulations in force in the District of Columbia requiring the use of 
alundum or carborundum in an inside level terrazzo floor? A. No, Sir, 


there are no regulations. If there were, all the buildings would have to 


have it. 
MR. HILLAND: That is all. 
* * * * * * * 


REDIRECT EXAMINATION 
BY MR. BERLOW: 
Q. What is the cost of alundum? A. The cost of alundum is a 
few cents. 
Q. Actually, though, it is more expensive than the marble and 
the cement; isn't it? A. It is just a little bit costly. 
279 Q. It is the most expensive of all the items that you use in this 
terrazzo; isn't it? A. That is right. 
Q. Now, when you used this neutral cleaner called Hillard's 
Shine-All, was Mr. Denaburg present? A. Yes, he was there. 
Q. And what kind of a container does this come in, a can or a box? 
A. We have it in cans, five-gallon cans we used on this particular job. 
_ It comes in other types of containers, fifty-five gallon containers; it 
comes in gallon containers. 
Q. Did you tell Mr. Denaburg that this is the stuff he should use 
to clean that floor? A. Mr. Denaburg has seen this terrazzo done. 
THE COURT: The question was whether you had told him that. 
The question was whether you told him to use that. 
MR. CONNOLLY: I think he can answer, yes, or, no, if the 
_ Court please. 
THE COURT: Yes, I think so. 
THE WITNESS: No. 
ae aK ae * * zd ae 
280 Q. Is this Hillard's Shine-All a sealer or a cleaner? A. It is a-- 
Q. Maybe Iam not making myself clear. All I am trying to find 
out is, did you seal it and clean it or did you just seal it? A. We put 
the Shine-Ali on and then we rinse it off, the same as you do when you 
_ Clean a floor. 





: 
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Q. And that is what you call sealing it? A. That is what we call 
it. There is other types of sealing it also. | 

Q. Sealing is just another way of cleaning the floor; isn't that 
right? A. No; there is another type of seal that you just put on and it is 
a form of a wax. : 

Q. Did you do that in this case? A. No, sir. | 

Q. You used as a sealer this Hillard's Shine-All? A. That is right. 

Q. Now, I believe you testified that you do use this alundum in 
outside vestibules where water can get in; is that right? A. Yes, sir, 
that is right. | 

Q. Because when water gets on a terrazzo floor, it becomes 
Slippery; doesn't it? A. It becomes slippery on every kind of a floor. 

Q. And if you put alundum in these outside vestibules, when 
water gets on it, it won't be slippery; will it? A. The floor will still be 
slippery. : 


Q. It will be less slippery, though, won't it? A. Yes. 


Q. Substantially less slippery? A. I can't say to the degree. 


x * * * x * 2 


287 J. FRANKLIN GROFF 
was called as a witness by the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. BERLOW: 
Q. Will you state your full name, please? A. J . Franklin Groff; 
G-r-o-f-f. i 
Q. Where do you live, Mr. Groff? A. 6604 Tulip Hill Terrace. 
Q. How are you employed now? A. Iam employed by Kass 
Realty Company. : 
Q. How long have you been employed by that company? A. For 
approximately ten years. | 
* * * : 
289 BY MR. BERLOW: 
Q. Did there come a time when you, on behalf of the Kass Realty 


Company, had something to do with the construction of ia shopping center 
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located at Wisconsin and Newark Streets in the District of Columbia? 
A. Yes. 

Q. I show you these two documents -- one has been marked as 
Plaintiff's Exhibit No. 1 and the other has been marked as Plaintiff's 
Exhibit No. 2 -- and ask you if those are respectively the contract and 
specifications which were used in the construction of that shopping 
center ? 

MR. CONNOLLY: If Your Honor please, I don't know if there 
has been sufficient basis for that question. 

THE COURT: I guess it is conceded. They are in evidence as such. 

* ss * a oa x a 

BY MR. BERLOW: 

Q. Did you examine those papers recently, Mr. Groff, the day 
before yesterday? A. Yes, I did. 

* * * * * aK x 

Q. Did you, the day before yesterday, also examine the drawings 
for this job? A. I did. 

Q. Now, in your examination of the drawings, and the specifications, 

did you observe any alterations in them? 

MR. CONNOLLY: That is too broad a question, if the Court please. 

THE COURT: I think the documents speak for themselves, 
counsel. 

BY MR. BERLOW: 

Q. Referring specifically to paragraph (g), in the photostat, Mr. 
Groff, which is marked as Plaintiff's Exhibit No. 2 -- that would be this 
one -- would you look at that and read that; and after you have read that, 
would you tell me whether or not you recall any conversation concerning 
the elimination of that paragraph? A. Ido not recall any conversation. 

Q. Now, have you searched your correspondence and all the 
papers you have in this matter, and have you found any paper or letter 
indicating that paragraph (g) was to be eliminated from those specifica- 
tions? A. I have searched the correspondenceand any notes, and I have 


not found anything to that effect. 


* * * * * * * 


mes 
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293 BY MR. BERLOW: 

Q. Do you know a man by the name of David Denaburg? A. Yes, 
I do. ! 

Q. Did you ever discuss the matter of these specifications with 
Mr. Denaburg? : 

MR. CONNOLLY: What part of the specifications, if the Court 
please. I think that is material. | 

THE COURT: First, we have to eine out whether he discussed any 
part at all. He may answer that question. i 

THE WITNESS: The specifications were submitted to the Giant 
Food Store for their approval. 

BY MR. BERLOW: 
Q. And after they were submitted for their approval, were they 


approved? A. Yes, they were. i 
* * * * * * 
296 CROSS EXAMINATION 
BY MR. CONNOLLY: | 
Q. Mr. Groff, I just have one question. Did you, personally, sub- 
mit these plans and specifications to, as you say, the people at Giant? 
A. I believe that I did. 
Q. Do you know who you dealt with? A. I dealt with Mr. 
Denaburg, and perhaps several others in the organization, as well. 
Q. You don't remember anybody but Mr. Denaburg? A. Offhand, 
I do not. : 
Q. Mr. Denaburg, you were aware, is in charge of store lay-outs 
for Giant; isn't that correct? A. I think that is part of his duties, or 
maybe all of them. I don't know. | 
Q. Well, you have found that that is what he is concerned with, 
the arrangements of counters,. the lay-out of the arrangement of the 
facilities in the store? A. Yes, sir. 
ae * * ok * * | x 
297 BY MR. HILLAND: 
Q. Mr. Groff, from Plaintiff's Exhibit No. 1, this photostatic 


copy, can you tell whose handwriting that is? That is, what is in hand- 
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writing on that page. A. It is my handwriting. 
Q. It is your handwriting. And that is: 
"Color No. 3 -- 75 percent pink Tennessee, 25 per cent 


Cardiff green, Sizes 1/2 No. 1, 1/2 No. 2, with gray cement.” 


Is that correct? A. I don't know if it is Cardiff Green or not. 


But, substantially the same. 
298 Q. That constitutes the formula for the terrazzo floor to be in- 


stalled in the Giant Food Store at Wisconsin Avenue and Newark 
Street, upon which you and Mr. DiGiulian agreed when he was in your 
office? A. Pertaining to color only, yes. 

Q. And it covers the whole agreement with regard to formula; 
does it not? A. This refers back in the specifications, on page 25, to 
Color 3 as indicated thereon, which it gives the privilege of selecting 
color by the architect or to the architect. 

* *x *« ss * 

302 JOHN M. WALTON 
was Called as a witness by the plaintiff and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BERLOW: 
Would you state your full name, please? A. John M. Walton. 
Where do you live, Mr. Walton? A. Clinton, Maryland. 
How are you employed? A. Self-employed. 
In what field of endeavor? A. Architecture. 
Q. Are you a certified architect in the District of Columbia? 


A. Yes, Iam. 
Q. Are you certified anywhere else? A. Maryland, Virginia, 


_ Pennsylvania. 
Q. Did you go to school to become an architect? A. Yes, I did. 
303 Q. What school did you go to? A. Catholic University of 


America. 
Q. Did you receive a degree from that University? ‘A. BA in 


Architecture. 
* 
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Q. When did you receive that degree? A. 1936. 


Q. And after you received that degree, what did you do, in so far 


as architecture is concerned? A. Started in practice. 

Q. Have you practiced in the District since that time? A. Yes, 
I have. : 

Q. By the District, I mean this area. You are actually practicing 
in Maryland and Virginia; is that correct? A. Maryland, Virginia. 

Q@. And the District? A. District of Columbia. i 

* * * * * * | * 

304 Q. Now, from the time that you commenced to practice archi- 
tecture to and including November of 1953, did you specialize in any 
particular field of architecture? A. I would say it was quite diversified. 

Q. Could you give us an estimate as to the dollar volume or the 
amount of construction you have worked on as an architect ? A. Up to 
that time ? : 

Q. Yes. A. Runs into the hundreds of millions of dollars. I 
couldn't tell you the exact amount. | 

Q. Up until that time, had you had occasion to deal with the design 
and construction of any large self-service food stores? A. Yes, I had. 

Q. Would you tell us which ones you have concerned yourself with? 

MR. CONNOLLY: The question is up until November 1953? 

MR. BERLOW: Yes, all of my questions are directed up until that 

305 date. ! 

THE WITNESS: Well, there was a Greenbelt Cooperative Market, 
in Greenbelt, Maryland. The Coral Hills Super Market in Coral Hills, 
at the District line, and Southern Avenue. The Super Market at 38th 
and Hamilton in Hyattsville. A & P Store just outside of Rockville, 
Twinbrook. : 


MR. HILLAND: Just where? | 
THE WITNESS: Outside of Rockville, Twinbrook Shopping. The 
American Stores at University Lane and Riggs Road. The American 
Stores at Suitland Road and Marlboro Pike, Parkline, it is called. 
BY MR. BERLOW: : 
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Q. Does that cover them all? A. That is about it. 
Q. Now, up until that time, had you supervised any work or 


construction which involved the use of terrazzo floors? A. Yes, I have. 


Q. Could you give us an idea of what some of those buildings were? 


A. Well, they are mostly, I would say, where we used terrazzo-- 

MR. CONNOLLY: Iam sorry, the witness is mumbling. 

306 THE COURT: You will have to speak up, sir. They are having 
difficulty hearing you. 

THE WITNESS: Where'I used terrazzo mostly, as I remember-- 

MR. CONNOLLY: That is not the question, if the Court please. 
He has asked whether he had experience in using terrazzo. 

THE COURT: Yes. 

THE WITNESS: Had experience in the University of Maryland 
institutional work, and Prince Georges County schools. 

BY MR. BERLOW: 

Q. What institutional work have you done for the University of 
Maryland? What are some ofthe buildings? A. Student Union Building. 

Q. Is that a large building? A. Quite large. 

Q. How much does it cost? A. About $800, 000. 

Q. What was the terrazzo involved in that building? A. Terrazzo 
in the main lobby. 

MR. HILLAND: Terrazzo where ? 

THE WITNESS: In the main lobby. 

307 BY MR. BERLOW: 

Q. Did you do any other work in connection with the University of 
Maryland involving terrazzo floors? A. Involving terrazzo? I can't 
remember, in that particular instance, whether we used it in the other 
buildings. They were dormitory buildings. 

Q. You mentioned the Prince Georges County Schools. A. There 
was a $2 million school in Beltsville -- 

MR. CONNOLLY: When is he talking about, if the Court please? 
May we have these dates? 

THE WITNESS: They are all prior-- 
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THE COURT: Are they all prior to -- 

THE WITNESS: -- to 1953, Your Honor. 

THE COURT: I assumed that. 

THE WITNESS: A million, three hundred thousand dollars in 
Bladensburg High School, $1, 500, 000 in Northwestern High School; 
$750, 000 in Oxon Hill. I think around $800, 000 Indian Head in Charles 
County. | 





BY MR. BERLOW: ! 

Q. Other than those schools, and the University of Maryland, 
have you done any other extensive work with terrazzo ? A. Not to any 
great extent, no. : 

Q. Any of these food stores that you have dealt with at any time, 
did any of them contain terrazzo floors? A. Not to my peanieer no. 

308 Q. Prior to 1953? A. No. | 

Q. Since 1953, have you done any food stores containing terrazzo 
floors? A. Adaptation plans on a Giant Food Market at Marlow Heights. 

Q. When did you do that? A. That has been within the past two 
years. : 

Q. And you say adaptation plans? A. That is correct. 

Q. What do you mean by that? A. It was a set of plans that were 
prepared for a store in Virginia that they wished to adapt to a store in 
Marlow Heights. i 

@. And did the Giant in both of those plans have terrazzo floors 7? 
A. Yes, they did. 

Q. Now, did there come atime, Mr. Walton, when you had occasion 
to examine a terrazzo floor which was in place ina Giant Food Store 
located in the District at Wisconsin Avenue and Newark Street? A. Yes, 
I did. : 

Q. Do you recall approximately when that was? A. It was July, 

309 I think, of last year. | 

Q. Now, thereafter, did you have occasion to examine this docu- 

ment which has been marked as Plaintiff's Exhibit 2, and which has al- 


ready been described as the specifications for the terrazzo floor that was 
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used in this Giant Food market at Wisconsin Avenue? A. Yes, I have. 

Q. Have you examined those? A. Yes, sir, I have. 

@. Now, based upon your experience, would you tell us whether 
or not, in your opinion, those specifications are in accordance with 
standard good practice in the District of Columbia governing the con- 
struction of terrazzo floors? 

MR. HILLAND: I object on the ground that there is no showing 
that he has any opinion, and there is no showing that he has any know- 
ledge upon which he can make an opinion. 

THE COURT: He should first be asked if he has an opinion, of 
course. 

MR. CONNOLLY: I object. 

BY MR. BERLOW: 

Q. Do you have an opinion as to whether or not those specifi- 

cations represent the standard of good practice? A. I do have an opinion. 


Q. Are they in accordance -- 


310 MR. HILLAND: I object, Your Honor. 
MR. CONNOLLY: I have several objections to make, if the Court 
please. 


THE COURT: Go ahead. 

MR. CONNOLLY: I don't think the specifications have anything 
to do with it. I think it is a question of whether this store floor was 
reasonably safe or not. Unless this man has some knowledge as to the 
relative slipperiness of floors, and walkway surfaces-- 

THE COURT: Step up to the bench. I am going to express my view. 

(Whereupon, counsel approached the bench and the following pro- 
ceedings were held out of the hearing of the jury:) 

THE COURT: I think counsel is right on this. I think you have a 
right to ask him whether the inclusion of this alundum or carborundum 
was in accordance with the standards of good practice. I think you will 
have to confine yourself to that. I permitted these specifications to go 
in evidence for the reason I specified before. I don't think he should be 
asked about whether the specifications are according to the standards of 
good practice. 


z 12. 
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MR. BERLOW: I will confine myself to that. 

MR. HILLAND: There has been no showing yet that this witness 

has ever built a terrazzo floor. 

THE COURT: I don't think he actually has to construct one. I 
certainly think an architect, who has drawn plans for this amount of work, 
is qualified -- a proper foundation has been laid for an expression of 
opinion. That goes to the argument of probative value. : 

MR. CONNOLLY: Here is my point, Your Honor! Unless this 
man has made some test on the relative slipperiness of floors, and this 
floor in particular, I think his testimony is immaterial. What difference 
does it make what this floor was constructed of, just So long as it 
wasn't dangerous or slippery? | 

THE COURT: You see, the trouble is, Mr. Connolly, you are 
arguing with me now. I am not Saying his opinion is right. The only 
question I have got to decide now is whether counsel is going to be pre- 
cluded from having him express that opinion. I think he has a right to 
express that opinion. Whether it has any force or not is another matter. 

MR. CONNOLLY: He is going to say that alundum chips ought to 
be in the floor. 

THE COURT: Why, sure. You can attack him on that on your 
cross examination by all these things that you mention. But the only thing 
I have got to rule on now is whether, from his background and experience, 


he is competent to express such an opinion; and such as we might not give 


312 credence to it ourselves, I think he has a right to express an opin- 


ion. That is my feeling about the matter. ! 

(Whereupon, counsel resumed their places at the trial table and 
the following proceedings were held in open Court:) | 

BY MR.BERLOW: : 

Q. Mr. Walton, calling your attention specifically to paragraph 
(g) of those specifications, which have reference to alundum, would you 
read that paragraph and tell us whether or not you have an opinion -- 

THE COURT: I indicated that the specifications should not be re- 


ferred to, counsel. | 
| 


313 


314 
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MR. BERLOW: I misunderstood Your Honor. 

THE COURT: The opinion should be based on the general proposi- 
tion, as I indicated. 

MR. BERLOW: Yes. 

BY MR. BERLOW: 

Q. In your opinion, Mr. Walton, is it in accordance with the 
standards of good practice in the construction business in the District of 
Columbia to insert in a terrazzo floor, Such as the one you Saw at the 
Giant Food market on Wisconsin Avenue and Newark Street, a substance 
known as alundum ? 

MR. HILLAND: Objection, Your Honor. The question should be 
whether or not this witness knows what is the custom and practice in the 
trade. 

THE COURT: He may answer the question. 

THE WITNESS: I don't know as I understand the question, really. 

MR. CONNOLLY: I think the witness has said enough, if the 


Court please. He should go on to the next question. 


THE COURT: He has answered, he doesn't understand the question. 


MR. CONNOLLY: I don't want the witness to speak, as he ap- 
parently is attempting to. 

THE COURT: As long as you Say you don't understand it, that 
ends it. 

THE WITNESS: I mean -- 

THE COURT: I don't think you should comment upon it further, 
as long as you Say you don't understand it. 

MR. BERLOW: Let me see if I can make it clear. 

BY MR. BERLOW: 

Q. Is it good practice to put in that floor this abrasive substance 
known as alundum ? 

MR. CONNOLLY: Object to the question as leading. 

THE COURT: He may answer. 

MR. HILLAND: May I say this? 

THE COURT: Yes. 


ee ee ee Zl 
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MR. HILLAND: The question is whether or not it is good practice. 


The question is whether or not it is standard practice in the terrazzo 


business. | 
THE COURT: I think you should include good and standard practice. 
BY MR. BERLOW: | 
Q. Is it standard good practice to include i into a floor of 


that sort? A. Into a grocery store. 

Q. Yes. | 

THE COURT: On a level floor, such as this one. | 

THE WITNESS: I think it is. 

BY MR. BERLOW: : 

Q. Would you state your reasons for that? A. The reason being 
that any terrazzo floor that is subject to contact from foreign materials 
that are stored, as they are stored in grocery stores, on open shelves-- 

MR. CONNOLLY: I think this is argumentative, if the Court please. 

THE COURT: He may answer the question. | 

THE WITNESS: -- are subject to being scattered on that floor and 
thereby build up a coating of film that would tend to make someone slip. 

315 BY MR. BERLOW: | 

Q. How would the alundum correct that situation? A. Well, the 
alundum would only correct it provided it was cleaned. The alundum, 
of course, is an aggregate, a non-slip aggregate, which gives an abrasive 
effect to someone's feet to keep them from slipping. : 

Q. And thus, if the floor is properly cleaned, the alundum will 
cut down the likelihood of slipping; is that it? A. That is correct. 

Q. Now, are you familiar with the proper methods of cleaning 
terrazzo floors? A. We refer -- ! 

THE COURT: No. You will have to answer that question, yes, or, 
no. Are you familiar with the proper cleaning of a terrazzo floor ? 

MR. CONNOLLY: I think that is too subjective a too. 

The proper method of cleaning -- customary or usual. | 
THE COURT: I think he may answer that question, yes, or, no. 
THE WITNESS: I would Say, yes. 
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BY MR. BERLOW: 


Q. Is ordinary soap a proper method of cleaning a terrazzo floor? 


316 MR. CONNOLLY: I object to this. I don't think this man is 


qualified. 
3 THE COURT: If you wish to cross examine on that phase of it, 
you may, Mr. Connolly. 
Just a moment, please. Mr. Connolly desires to ask some 
questions. 
CROSS EXAMINATION 
BY MR. CONNOLLY: 
Q. As Iunderstand it, Mr. Walton, your only experience with 
_ terrazzo floors has been in schools that you mentioned, and at the 
Student Union Building at the University of Maryland; is that correct? 
_A. That is somewhat correct. 
| Q. Ibeg your pardon? A. That is right. 
Q. The Student Union Building has been recently completed; has 
it not ? A. I can't say the exact year in which it was completed. It 
| was completed sometime ago. 
Q. Completed in the last 18 months; hasn't it? A. Oh, no. It 
has been in use for a good number of years. 


Q. How many years? Isn't there a new Student Union Building? 


317 A. Yes; that is the one that I designed. 
@. That is the one that is next to the Martin Aircraft Engineering? 


‘A. No, it is not. It is next to the new field house there. Next to the 
Stadium. Up on the hill. 

@. And you say that has. been completed for several years? 
A. Yes, sir. 

Q. All right, sir. Have you been back to it since it has been 
completed? A. Yes, sir, I have. 

Q. How many times? A. I couldn't count the number of times. 
I have been in there quite a few times. 

Q. How about these schools that you have mentioned, five in 
number, if I recall? A. What about them? 





o 
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Q. How recently have they been completed? A. : The schools that 


I mentioned were completed before the date of '53, as I have stated. 
Q. And have you been back to each of those schools since they 
have been completed? A. Ihave. | 
Q. Now, sir, have you ever made any studies on the relative 
318 slipperiness of walkway surfaces? A. Any special study? 
Q. Yes. A. Ihave not. ! 


Q. Have you ever made any study concerning the maintenance of 


terrazzo fllors? A. No special study, no. : 

Q. Have you ever had a job, or has it ever been part of your job 
to supervise the maintenance of terrazzo floors? A. I have not. 

Q. Have you ever made continuous, studied observations of 
maintenance practices on a terrazzo floor over a period of time? A. In 
conjunction with the maintenance department of Prince Georges County, 
I would say, yes. : 

Q. What do you mean, in conjunction with the maintenance depart- 
ment? A. Well, we are in constant touch with that department as to 
what is the proper thing to uSe, and so on, in the maintenance of their 
floors. 2 

Q. You have consulted with them back and forth on that? A. That 
is correct. | 

Q. And, therefore, I take it you have learned some things that 

319 they have told you? A. Plus what I have read out of the information 

folders from the terrazzo and mosaic people. | 

Q. And is that the basis upon which you are seine to attempt to 
answer Mr. Berlow's question as to whether or not you have an opinion 
on the proper substances to use to maintain terrazzo floors ? A. That, 
and the information that I get from our A.I. A. Manuals. 

MR. CONNOLLY: I submit, if the Court please, i that the testi- 
mony would be based on hearsay and would be disqualified. 

THE COURT: I think its probative effect is for the jury. He may 
answer the question. : 


We will take a ten-minute recess at this time. 
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(Whereupon, a short recess was taken. ) 

MR. CONNOLLY: Your Honor, I wonder if I can ask one more 
question on qualifications ? 

MR. BERLOW: He cancross examine. I have no further ques- 
tions of Mr. Walton. 

THE COURT: You are not insisting that he answer that question ? 

MR. BERLOW: I thought he had answered that. 

THE COURT: No, he hasn't answered. If you have no more ques- 

320 tions, then there is no necessity of Mr. Connolly asking him any- 
thing further on qualification. 

Aren't you going to press this question? 

MR. BERLOW: As to the cleaning of terrazzo floors? 

THE COURT: Yes. 

MR. CONNOLLY: If he is going to drop that, I won't cross 
examine him on that subject. 

THE COURT: I understand that. The reason he wants to ask 
another question now is on foundation on the cleaning question. 

MR. BERLOW: I thought he had answered it. Since he hasn't, 
he might complete that. [am sorry. I misunderstood. 

THE COURT: Go ahead. 

BY MR. CONNOLLY: 

Q. You say, it is on the basis of A.I.A. Bulletins? A. That is 
correct. 

Q. What are A.J. A. Bulletins? A. Files that we get in from 
the various manufacturers as to the uses of their products and the 
maintenance of their products, that we make up as an A.I.A. File Folder 
Form. 

Q. A.I.A. refers to the American Institute of Architects? 

A. American Institute of Architects. 

321 Q. You get trade bulletins in on various cleaning compounds that 
you make up into a file called an A.L A. File; is that right? A. No, that 
is not true. 


Q. I misunderstood you, then. A. We get instructions from 


the -- in this particular case, your National Association of Mosaic and 


~e yak alah" Lacdiainchaslttitasdbattiniadh 
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Terrazzo -- the Terrazzo-Mosaic Association gives out certain instruc- 
tions on how to install their products and maintain their products; and 
that is filed in the A.I. A. filing system. : 

Q. And they are distributed to architects; are they? A. That is 
correct. : 

Q. And that is how you get them? A. That is correct. 

Q. You propose to base your answer to this question, in part, on 
that? A. On the information that we get from that. | 

Q. On the information that you get from them, and on this infor- 
mation that you have heard from the maintenance department of Prince 
Georges County schools? A. That is correct. : 

Q. Anything else? A. That is all. | 


Q. And is this document in front of you the bulletin you referred 


322 to? A. That is a folder of some of the bulletins that refer to 
terrazzo. | 
* x * * * * | * 


THE COURT: They are having trouble hearing you, Mr. Walton. 
THE WITNESS: This is a folder that contains some of the items on 
the installation and maintenance of terrazzo. 
BY MR. CONNOLLY: : 
Q. From the National Terrazzo and Mosaic Association? A. That 
is right, sir. : 
Q. And this is part of the thing you are relying on; is that right? 
A. That is right. Itis A.I.A. File No. 23-E. ! 
Q. It is printed on it? A. That is right. 
Q. Do you know the date of publication of this ? A Of which, 
now? The folder or the other? | 
Q. Of any particular thing in there? A. We understand it is the 
most up-to-date. The dates are on them. 
323 MR. CONNOLLY: I don't think he can use them, then, if the 
Court please. | 
THE COURT: Well, he may answer the question. Go ahead. 


MR. CONNOLLY: The point Iam making, Your Honor, these are-- 
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THE COURT: When did you receive this folder ? 

THE WITNESS: These are kept current. We take the old ones out 
and supply them with the new ones. 

THE COURT: Go ahead and answer the question. 

DIRECT EXAMINATION - (Continued) 
BY MR. BERLOW: 

Q. The question is: What do you consider the proper practices 
in cleaning terrazzo floors? A. To use water free from soap of any 
kind. It may add a film to a terrazzo and thereby make it slippery. 

MR. BERLOW: I have no further questions. 

CROSS EXAMINATION - (Continued) 
BY MR. CONNOLLY: 


Q. Now, Mr. Walton, you have been responsible for drawing 


plans and specifications for one grocery store having a terrazzo floor; 


is that correct? A. That is correct. 
324 Q. That is the Giant Food Store at Marlow Heights; isn't it? 
A. That is correct. 

Q. And in that store, sir, on the general areas to be walked upon 
inside that store by the shopping public, you did not specify, in your 
own specifications, that alundum be put in the terrazzo; did you? A. The 
owners furnished the specifications. 

Q. Didthey, sir? Are they your specifications, sir -- adap- 
tation by Walton and Madden, Marlow Heights Shopping Center? And 
don't lose the place. A. Correct. 

Q. Are these the drawings? A. That is correct. 

Q. Section 29 of these specifications, entitled ''Tile and terrazzo", 
provides, in paragraph 29-11(d): 

"All terrazzo shall be dressed and polished to a hard, 

smooth, non-slip surface. Floor in Rooms 110 and 111 shall 

be made non-slip by use of alundum aggregate mixed with 

wearing surface in accordance with specifications of the 

Norton Company, Worcester, Massachusetts.” 

Is that right? A. That is correct. 





99 | 
Q. Now, sir, Rooms 110 and 111 are meat-cutting rooms in the 
back of the store; aren't they? Service to the back of the meat cases 


here, and 111 is the meat-cutting room here (indicating) ? A. That is 





right. | 

MR. HILLAND: I can't hear the witness, Your Honor. 

THE WITNESS: That is correct. That is correct. 

BY MR. CONNOLLY: i 

Q. Andon this plan here is written: ''Room finish schedule, " 

and the type of floor finish is placed on there; and where you have "serv- 

ice to cases and rooms 110, 111," you have "terrazzo, ‘non-slip finish." 

A. That is right. : 

Q. Is that right? A. That is correct. | 
Q. But in the vestibule of this store, where people come in and 
out, you provide in these specifications that just plain terrazzo be used; 
don't you? A. That is correct. i 
Q. Do you recommend that terrazzo floors be waxed? A. I do not. 
Q. May I have those specifications, sir? ! 
The specifications for the John Hanson School, isn't this what you 
provided for cleaning of the terrazzo, once laid: : 

326 “After grinding and grouting has been completed as described 
above, and let set for 12 hours, the floor shall be swept anda 
liberal coating of Hillyard Terrazzine shall be applied over the 
entire surface while floor is still damp. Allow to remain on for 
at least 15 days. | 

"After final grinding, the floor shall be swept, cleaned 
thoroughly with Hillyard's Super-Shine all- -neutral chemical 


cleaner, when rinsed with clear water. 


"After surface is thoroughly dry, apply one light coat of 


Onox Seal with a lamb's wool applicator; apply on approximately 
200 square feet at a time, operating applicator in both directions 
to eliminate streaks, voids and puddles. Allow to dry. Apply 
second coat in the same manner. (Room temperature shall be 70 
degrees during treatment. ) 
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"When second coat becomes dry so that a crunchy sound is i 


produced when pressure is applied to the floor with the finger 


fae LS ; 


tips, the surface should be buffed with an electric polishing 

machine.” 

Isn't Onox Seal a wax? A. When you asked as to a wax, that isa | 

327 special preparation, specially for terrazzo floors. Y, 

Q. Next paragraph: 

"Upon completion of the installation of terrazzo and before 
the waxing operation is begun, the contractor shall notify the 

School Board authorities in order that a representative might F 

inspect the completed installation. This procedure shall pre- , 

cede each step of the cleaning and waxing operation."’ 

You provide in these specifications that a floor be waxed and then 
buffed with an electric polishing machine; don't you? A. I don't know 
that this is even our specifications. 

Q. Didn't you do the job on the John Hanson School? A. We de- 
signed the school. But I wouldn't say that this is the specification. 

Q. You deny that they were taken from the specifications? 

A. I don't deny anything. I don't know. 

Q. Is that what you recommend in Prince Georges County to the 
school authorities when you build one of their schools out there? A. 
These floor finishes are recommended by the maintenance department. 

328 I stated that before. 
Q. Is that the procedure that you cause to be followed in Prince "i 
_ Georges County? A. If this came from the specifications, it is. 

Q. But you just don't know? A. No, I don't know. Because I 
don't know whether this is the specifications or not. 

Q. WhenI asked you, on qualifying questions here, about care 

_ and maintenance of terrazzo floors, you said that you had learned cer- 
tain things from your conversations with the School Board in charge of . 
maintenance, with the School Maintenance Board in Prince Georges 

_ County School Board, as to how to take care of floors. A. The Prince 
Georges County School Board has had great success with Hillyard pro- 


ducts; and the only reason that I would assume that this might come 
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from the John Hanson job is that it is a Hillyard product. 

Q. But you don't know? A. And they stick strictly to Hillyard 
products on all their floors, to my knowledge. 

Q. Do you recommend Hillyard products? A. We don't neces- 
sarily recommend Hillyard products. These are dictated to us from the 
maintenance department. : 

Q. And that is how you put them in? A. The same as you do in 

329 any governmental specification. The specifications are dictated 
to us by the maintenance department. : 

Q. So you can't say, from your own personal knowledge, whether 
those things, which I have read to you from that document, are part of 
the standard specifications that you have used in the construction of 
schools in Prince Georges County? A. I haven't consulted the specifi- 
cations in the past day or week or month, to be exact. : 

Q. Now, Mr. Walton, have you made any tests on testing the 
slipperiness, the relative slipperiness of walkway surfaces? A. I be- 
lieve I answered that, no. | 

Q. Are you familiar with, "Relative Slipperiness of Floor and 
Deck Surfaces, Building Materials and Structures," by Percy A. Sigler, 
of the United States Department of Commerce, Bureau of Standards ? 
A. I don't know whether I am or not. | 

Q. Have you ever seen this document? A. I don't think I have, no. 

Q. Do you know whether natural terrazzo, without a non-slip 
aggregate, is more or less slippery than asphalt tile? A. Without the 

330 abrasive aggregate? ! 

Q. Yes. A. Depending on what conditions, I ae say. 

Q. What do you mean, depending on condition? A. What material 
it comes in contact with. | 

Q. You mean the sole of one's foot is an wsictle factor? A. No, 
I mean whatever foreign material might be dropped on each, I would 
assume. : 

Q. We are not talking about foreign material, because there isn't 
any evidence in this case -- 
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THE COURT: The question assumes the natural state of the floor 
without any foreign substance, whether there is any difference in the 
slipperiness. 

MR. CONNOLLY: Yes. 

BY MR. CONNOLLY: 

Q. Do you have any idea as to whether natural terrazzo, without a 
non-slip aggregate, is more or less slippery than asphalt tile? A. I don't 
believe I can answer that, yes, or, no. 

Q. Most of the grocery stores you built, you put asphalt tile in; 
haven't you? A. That is correct. 

Q. Do you know whether it is more or less slippery than marble, 

331 natural terrazzo without a non-slip aggregate? Do you know whether 
it is more or less slippery than marble? A. I would say that it is less 
slippery than marble. 

Q. Less slippery than marble. Do you know whether it is more 
or less slippery than natural wood, hardwood? A. In its natural state? 

Q. No, finished, as you would find it in a house or a building. 

A. Probably be less slippery. 

Q. Do you know whether it is more or less slippery than rubber 
tile? A. I would say it is less slippery. 

Q. More or less slippery than vinyl tile? A. Less slippery. 

* *K sd eK * ba * 

Q. I take it you don’t know what effect either the condition of the 
footwear and the composition on the surface of one's foot has to do with 
slipperiness on any kind of a walk surface; do you? A. I believe that I 

332 testified to the thought that I did not claim myself to be an expert 
as to that. 

Q. Relative slipperiness of surfaces? A. That is correct. 

Q. Thank you. A. I didn't run any tests. 

MR. HILLAND: I didn't hear that. 

THE COURT: He doesn't claim to be an expert as to relative 
Slipperiness of surfaces. 


MR. CONNOLLY: I have no further questions, if the Court please. 
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MR. HILLAND: Will Your Honor indulge me for a moment, please? 
No cross examination, Your Honor. ! 
REDIRECT EXAMINATION 
BY MR. BERLOW: 


Q. Mr. Walton, I believe Mr. Connolly read from this document 





and some mention was made of various Hillyard products. Do you know 
whether there is any difference between those Hillyard products and 
Rinso, Lux, and Ivory Soap? A. I don't think Iam qualified to answer 
that. 
Q. But you do know that the Prince Georges School System do 
use the Hillyard products? A. That is correct. : 
333 Q. And they are cleaning products; are they not? A. They are 
cleaning. ! 
MR. CONNOLLY: I object to this, if the Court please. The man 
testified he is not competent to answer. This question is highly leading. 
MR. BERLOW: The question is, does he know what the Hillyard 
products, that Mr. Connolly asked him about, what they are used for. 
THE COURT: He may answer that. ! 
THE WITNESS: Used for floor finishing. 
BY MR. BERLOW: | 
Q. His question had reference to their use by, as I remember it, 
the Prince Georges County School System; is that right ? A. That is right. 
Q. Do you know whether the Prince Georges County School System 
uses Rinso, Lux, and Ivory Soap to clean their terrazzo floors? A. I 
know that they don't. : 
Q. And do you know the reason they don't? A. Because -- 
MR. CONNOLLY: He said he is not competent to answer, if the 
Court please. | 
334 THE COURT: Well, I understood the witness to say he wasn't 


competent to go into this question. 
MR. CONNOLLY: Calls for hearsay, too. 
THE COURT: I think this is hearsay. | 
BY MR. BERLOW: i 
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Q. Mr. Connolly asked you about Hillyard Terrazzine and Hillyard 
Super-Shine. Do you know whether they contain any fatty acids or cal- 
cium greases or stearates? Do you know that? 

MR. CONNOLLY: I object. I don't think the man is competent to 
answer. “ 

THE COURT: He may answer, yes, or, no. 

THE WITNESS: My answer would be an assumption. 

THE COURT: Well then, you can't answer it. 

BY MR. BERLOW: 

Q. Now, all these papers that Mr. Connolly showed you in reference 
to this Marlow Heights store, I believe when you testified as to that store, 
you testified that you adapted the plans? A. That is correct. 

Q. Now, the original plans had been given to you by the Giant Food 

_ Store; is that correct? A. That is correct. 
Q. And what plans did they give you? A. They gave me some 
335 plans and specifications from another job that was to have been 
built in Virginia. I don't remember the name of it. 
) Q. And you were just told to follow those plans? A. That is 
exactly right. 

@. And that is what you did? A. That is exactly right. ° 

Q. Now, it says here in (d), in these specifications that bear your 
name on them: 

"That all terrazzo shall be dressed and polished to a hard, 
smooth, non-slip surface." 

Now, do you know of any way of creating a non-slip surface ina 

- terrazzo floor other than by the insertion of alundum or carborundum, 
as provided in these specifications? A. No, I do not. 

MR. CONNOLLY: I object to that, if the Court please. 

THE COURT: He may answer. 

THE WITNESS: I do not. 

BY MR. BERLOW: 


Q. There is no other way; is there? A. There is none. 
ae * * * * * * 
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REC ROSS EXAMINATION 
BY MR. CONNOLLY: : 

Q. Mr. Walton, do you know or are you acquainted with the build- 
ing regulations of the District of Columbia pertaining to interior walk- 
way surfaces? A. I can't say asIam. : 

Q. Do you know, as a matter of fact, that the building regulations 
of the District of Columbia do not require the addition of alundum to 
terrazzo? A. I wouldn't suppose that they did. | 

* * * * * 

CROSS EXAMINATION 
BY MR. HILLAND: 3 

K * * * * * * 

Q. Now, youhave mentioned terrazzo floors in the Student 
Union Building in the University of Maryland, and in some Prince Georges 
County Schools, Bladensburg High School, Northwest High School, Oxon 
Hill, Indian Head in Charles County. Have you examined the terrazzo 
floors, inside, level floors in those buildings since they were con- 
structed? A. Yes, I have. : 

Q. Do you know who installed the terrazzo floors in those several 
buildings? A. I wouldn't want to say for sure whether I do or not. 

Q. Isn't it a fact that those schools, including the Student Union 
Building at the University of Maryland, inside, level floors, do not have 
alundum? A. That is true. | 

* * * * * * | * 

REDIRECT EXAMINATION 
BY MR. BERLOW: 


* * * * * * * 


343 Q. Are there any fresh vegetables in those schools, to your 

knowledge ? 3 
THE COURT: All he is asking is whether you bub. He may answer. 
THE WITNESS: No. | 
THE COURT: You don't know; is that it? 


THE WITNESS: I do know that there are not. 
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BY MR. BERLOW: 
: @. There are none? Do they sell beverages in the corridors of 

those schools? A. No. 

@. And I believe you already testified those school floors are 
not mopped with soap; isn't that right? A. That is right. 

* a * * * x ca 

355 JULIUS J. RADICE 
was called as a witness by the plaintiff and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BERLOW: 

Q. Would you state your full name, please? A. Julius J. Radice, 
R-a-d-i-c-e. 

Q. And you are a physician practicing in the District of Columbia? 
A. Yes, sir, Iam. 

Q. Where is your office, Dr. Radice? A. 1302 Eighteenth Street, 
Northwest. 

* ae * * * * xe 

MR. CONNOLLY: I admit Dr. Radice's qualifications as an 
orthopedist, for Giant. 

MR. HILLAND: So do I, your Honor. 

THE COURT: His qualifications are conceded as an orthopedist. 


356 a * a * s S a * 
BY MR. BERLOW: 
Q. Calling your attention to February 23 of 1954, on that day, did 


a woman by the name of Ida Fine come under your care? A. Yes, sir, 
she did. 

Q. Will you tell us what you observed when you first saw her? 
A. I first saw Mrs. Fine at Emergency Hospital in the emergency room; 
and examination revealed a possible fracture of the hip. 

She was subsequently x-rayed, and the diagnosis was made at that 
time, fracture of the neck of the right femur. 

Q. Was it the right or left one, Doctor? A. Left, I beg your 
pardon. 


*x * * * * *x * 
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397 Q. And thereafter, did you give her any treatment far that condi- 
tion? A. She was hospitalized and traction was applied to the left leg 
in the hospital bed. | 
Q. Prior to that time, were you given a history by anyone as to 
how this occurred? ! 
MR. CONNOLLY: Not by anyone, if the Court please. Obviously 
has to be by the patient. | 
THE COURT: I assume you mean by the patient? 
MR. BERLOW: That is right. | 
BY MR. BERLOW: , 
Q. Who gave you the history? A. The patient. | 
Q. What was the history that you were given? A. The history I 
got from her was that she struck her foot against an object on the floor, 
as she was leaving the Giant Food Store, and fell. | 
* xe * * rd * | * 
358 Q. Thereafter, did you operate on her, perform any operation ? 
A. Approximately a month after she was admitted, we operated for the 


359 fractured hip, in which we placed four pins across the fracture site. 


x « * * x | * 


360 Q. After that operation was performed, did she get a union ? 
A. Yes, she did. | 
Q. And when was it that that occurred? A, Several months later. 


Q. And what do you mean by union? A. The continuity of the 


bone had grown together across the fracture site. | 
361 Q. So that the fracture site was closed? A. That is right. 
Q. And would you say that seven months was a riormal period of 
time for that to occur? A. Yes, sir, I would. | 
* * * * * * ! * 
362 Q. Did there come atime when that same leg was injured again? 
A. Yes, it was. | 
Q. When was that? A. In August of 1954. : 
Q. And did you give any treatment for that? AL Yes, I applied a 
cast to the left leg, lower leg. ! 
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Q. Now, in your opinion, Doctor, was that second fracture in any 


363 way related to the first one? A. Yes, sir, it was. 
Q. Would you state what the relationship is? A. In my opinion, 


due to the weakened condition of the bone in the left leg, and the type of 


injury that she had, I think it was probably a result of the original injury. 


Q. By the original injury -- A. Weakening of the bone of the 
lower leg, so much so that a fairly minor injury caused a fracture of 
the lower leg. 

Q. By the original injury, you mean the fracture of the hip? 

A. Hip. 

Q. Do you have an opinion as to the cause of the fracture of the 

hip? <A. I think it was the fall she had. 

| Q. Now, did you make an examination of Mrs. Fine within the 
last few months? A. May '57. 

| Q. Could you tell us what that examination revealed? A. At that 
time, she walked with a left-sided limp, and she was a little unsteady in 
her walking gait. The motion of the hip was fairly well done. There 
was a little discomfort in exremes of motion; when you bend it up on the 

| abdomen, and had her extend it backwards. With the patient lying on a 

364 table, there was apparently a slight shortening of the left leg as 

_ compared to the right. The incision was well healed. And pressing over 
the upper hip area from the outside, there was a little tenderness where 

_ the pins protrude from the bony surface. The lower leg was completely 

healed. She had good motion in the ankle and knee joint. 


* * *x * * * * 


368 BY MR. BERLOW: 


Q. Doctor, do those x-rays reveal the presence of any osteoporosis? 


A. Yes, sir, there is a little osteoporosis. 

| Q. Is that significant, that osteoporosis, in your diagnosis of this ? 
A. Significant only that it is the age of the patient, an old patient, old 
bone structure. 


Q. And that is the amount of osteoporosis that you find in all 
people of that age; is that right? A. Practically, yes, sir. 


*x * * * * * * 
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372 Q. Have you ever heard the expression, "spontaneous fracture” ? 


A. Yes, sir. 


Q. Do you see anything that was a spontaneous fracture in this 


case? A. Not in my opinion, no, sir. : 
Q. Would you say that the second fracture was a spontaneous frac- 
373 ture? A. No. With the history, and everything, I would say it was 
caused by an injury. | 
Q@. The second one? A. Yes, sir. 
Q. Do you recall what history you were given of. the second one ? 
A. Yes. The patient states, while she was in her wheel chair, she 
struck her leg against the plumbing, piping in the bath room. 
* * * * * * | * 
374 CROSS EXAMINATION 
BY MR. CONNOLLY: 
* K * aK aK * | * 
Q. Doctor, in this report, you got the history from your records, 
did you, of what this lady told you when she first became a patient of 
yours at Emergency Hospital? A. Yes. | 
% x * * * * ! aK 
375 Q. She stated that the heel of her left shoe struck a foreign ob- 
ject, causing her to fall while attempting to leave Giant Food Store; didn't 
she? A. I think so, yes. That is my recollection. | 
Q. That is what you put in your report, the first one you ever 
wrote to Mr. Berlow? A. Right. | 


* * * 4 * * * 


381 Q. I take it that in the course of your professional practice, you 
have come across many aged patients? A. Yes, sir. : 
Q. A fracture of the neck of the femur is a common fracture to 
old folks; is it not? A. Yes, sir, it is. | 
Q. Their bones are brittle? A. Thatis true. | 
382 Q. And the angle at which the neck of the femur goes out from 
the femur, itself, into the hip, makes that particularly subject to fracture 


when there is a fall? A. Yes, it does. : 
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Q. Doctor, is it not true, also, that with cases of osteoporosis, 
you physicians in the field of orthopedics, see pathological fractures 
of the neck of the femur? A. Yes, we do. 
Q. And that occurs if the bone just fractures under the ordinary 
mechanics of walking; is that not true? A. No, I wouldn't say it is true. 
Ordinary mechanics of walking? Like, if you walked across there? 


Q. Perhaps a sudden turn on the hip? A. Oh, that is possible, 


yes, sir. 

Q. A sudden turn will do it? A. A sudden twist or turn or fall 
or bump. 

Q. The neck of the femur breaks and the person falls? A. It is 
possible. 


Q. Sometimes, it is difficult in those cases to tell whether the 
fall came as a result of the fracture or the fracture as a result of the 
fall; isn't that true, sir? A. Occasionally it is, yes, sir. 

a aK * * ok * * 

383 BY MR. HILLAND: 
Q. Doctor, I have here a text book of medicine by Cecil and Loeb, 
- 1955 edition, which is the ninth edition, and it states -- 

THE COURT: I think first we will have to find out, Mr. Hilland, 
whether the Doctor recognizes that as a good authority -- 

* cad * * * x * 

384 THE WITNESS: Yes, I recognize it as an accepted medical text 
book, yes, sir. 
BY MR. HILLAND: 

Q. It states here, Doctor, that: 

"In ovarian agenesis, in which estrogenic hormones are never 
present, osteoporosis appears at an early age." 

What is ovarian agenesis? What doesit mean? A. It means, in 


my Opinion, the function of the ovarian gland. 


Q. Doesn't it mean the absence of them? A. Ovarian agenesis? 

Q. Yes. A. Yes, that is right. 

Q. It means they have been removed? A. Or the function has been 
removed, same thing. 
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Q. Now, do you agree that the removal of the ovaries could be 


the competent producing cause of osteoporosis? A. One of them, yes, 


sir. 


Q. Is that a rather common cause? A. Common cause, yes, sir. 


Q. Even in the case of females who have not had their ovaries 
removed, isn't it a common occurrence after menopause ? A. Yes, sir. 
385 Q. Now, are you aware of the fact or of the history, medical 
history of Mrs. Fine, who had her ovaries and tubes removed about 40 
years prior to this fracture? A. No, sir. | 
Q. You were unfamiliar with that? A. I was unfamiliar with that. 
Q. Now, it states here, with respect to the incidence of osteo- 
porosis: | 
“Osteoporosis is the most widespread of the metabolic bone 
diseases. As it is an almost physiologic accompaniment of old 
age in either sex, and occurs with great frequency even in com- 
paratively young women after the menopause, no exact figures as 
to its incidence are available." 
Do you agree with that? A. Yes, I do. 
Q. Under, "Morbid Anatomy," it states: 

"Grossly osteoporosis is characterized by thinning of the 
long bones, often with spontaneous fractures, and thinning of the 
bodies of the vertebra, with concave deformities or rupture of 
the end plates or collapse." 

Do you agree with that? A. Yes, sir. We demonstrated that. 
386 | Q. You mean, it is demonstrated in the x-ray? | A. In the second 
X-ray, in the lower leg. : 
Q. Now, under the heading of "Symptoms", it states here: 
"Osteoporosis tends to be more marked in the Spine and 
pelvis than in the remainder of the skeleton." : 
Do you agree? A. Yes, Ido. 
Q. With that statement? A. Yes. | 
Q. And it further states: : 
"For this reason, low back pain is the most common of all 


symptoms." 
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Do you agree with that? A. Yes, I do. 
Q. And also, under the heading of "Symptoms," it states that: 


"Pathologic fractures may appear, the neck of the femur 
being the favorite site.” 

Do you agree with that? A. May appear, yes, I do. 

: Q. And do you agree that the neck of the femur is the favorite 
site of pathological fractures in the case of osteoporosis? A. Yes, I do. 

387 Q. Now, assuming that Mrs. Fine's medical history shows -- 

her medical history taken in Emergency Hospital during the course of 

_ your treatment of her -- that she had intermittent low back pains for 
several years’ duration, you agree, then, that that would be a compe- 
tent symptom that she had had osteoporosis for some years? A. Could 
be, yes, Sir. 

Q. Now, I believe you said that in your opinion the second 
fracture was not a spontaneous fracture? A. I think it was caused by 
an injury. 

Q. What injury? A. Striking the leg against the pipe, is the 
history that I got from the patient. 

Q. Do you know how forcibly her leg struck the pipe? A. I 
certainly do not, no, sir. 

Q. If Mrs. Fine was suffering from osteoporosis on February 23, 


1954, and was carrying a bag of groceries containing potatoes and 


lady's handbag in the other, and turned to go to the right on her way out 
| of the store, couldn't those circumstances have been the competent pro- 
ducing cause of a spontaneous fracture? A. It could be. It is likely. 
388 MR. HILLAND: That is all. 
REDIRECT EXAMINATION 
BY MR. BERLOW: 


* me * * * * * 


onions and fruit and canned goods, in one arm, and a large handbag, | 
| 
Q. You were given a history, I believe you testified, as it was 

| 


“stated in your report, that the patient stated that the heel of her left shoe 


struck a foreign object, causing her to fall while attempting to leave the 
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Giant Food Store. | 
Now, is it your opinion that based on that history, that the slip 
and the fall was the cause of the fractured hip? A. Yes, in my opinion, 
I think the slip and the subsequent fall was the cause of ‘the fractured 
389 hip. : 
Q. It is the possibility the hip could have been fractured the way 
they described it? A. Theoretically possible. | 
Q. Theoretically possible. But your opinion is that it was caused 
as a reSult of the fall? A. Yes, itis. 
* *K * aK * 
RECROSS EXAMINATION 
BY MR. CONNOLLY: : 
Q. Your opinion of causation is based on history, in other words? 
A. Yes, it is. : 
Q. If the history is wrong, the opinion has to be modified ? A. Un- 
fortunately, I don't take a history with a view of coming to Court. AllI 


| 


want to know, if she fell, what happened. 
5 * cs * * % 


(The pollow ing propesa! s were held out of the presence of the jury:) 
M OLLY: Your Honor please, at this time, on behalf 


of the Defendant Giant Food Stores, I respectfully move Your Honor to 


direct a verdict for this Defendant on two grounds: | 


*x* %* * * *x* * %* * %*X *K * 


MR. HILLAND: May it please Your Honor, on behalf of the 
Defendant American Mosaic Company, I also wish to make a motion for 
a directed verdict on the grounds which will appear in my argument, 
because they are greater in number than what Mr. Connolly specified. 

* aK * * * x *K * * xe * 
(Whereupon, the jurors resumed their place in the jury box. ) 

THE COURT: Ladies and gentlemen of the jury, the reason for the 
jury being excused is that there have been certain discussions as to 
issues of law which should take place in the absence of the jury. 

I think it is incumbent upon the Court at this time to indicate the 
action the Court has taken with reference to certain motions that have 


been made. 
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The Court has granted a motion for a directed verdict in favor of 
the American Mosaic Company, holding that the evidence is insufficient 
to go to the jury as to any alleged negligence in the construction of this 
terrazzo floor. 

The Court has also granted the motion of the Defendant Giant 
Food Stores, Inc., for a directed verdict as to any claimed negligence 
on its part with reference to using this type of a floor, because of its 
construction. 

There, therefore, remains in the case only the Defendant Giant 
Food Stores as to the issue as to whether or not, as claimed by plaintiff, 
the Defendant Giant Food Stores was negligent in failing to maintain the 
floor in a reasonably safe condition. 

Now, because the Court has eliminated these other issues, I want 
to make it clear to you members of the jury, it does not imply any opinion 
on the Court's part as to how the jury should decide the remaining issue 
in the case against Giant Food Stores. The Court isn't expressing an 
opinion one way or the other on that. 

When the case is submitted to the jury, the Court will give the 


jury instructions; and it will be for the jury as exclusive judges of the 


393 facts, to determine the controverted issues of fact for themselves. 


I want to make it clear that because of the Court's rulings, you 
should not gather any impression as to how the Court feels the remain- 
' ing issues should be decided. 
* a * * * * 
395 MR. CONNOLLY: May I proceed, then, Your Honor? 
THE COURT: Yes. 
ss * x * * 
GERTRUDE O'MALLEY 
_ was called as a witness by the Defendant Giant Food and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CONNOLLY: 


* * * 
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396 Would you state your full name, please, ma'am? A. Mrs. 
Gertrude O'Malley. : 

Q. Mrs. O'Malley, where do you live? A. 3130 Wisconsin 
Avenue, Northwest. 3 

* * 2K a * * ! * 

Q. What is your present age, Mrs. O'Malley? A. Beg pardon ? 

Q. What is your present age, if you don't mind telling us ? 

A. Iam proud. I am 80 last March. | 

* * * * * * ! * 

Q. Now, in February of 1954, Mrs. O'Malley, did you have oc- 
casion to be in the Giant Food Store at Wisconsin Avenue and Newark 
Street when the lady, who is seated here, to my right, Mrs. Ida Fine, 
sustained a fall? A. Yes, I was there. | 

397 * * o* * * * ! oa 

Q. Now, will you tell the Court and jury, please, in your own 
words, what you saw happen? A. Yes. Well, I was coming out of the 
Giant Store, and I left my package on the counter, it was vacant there, 
with my back to the door, to put my gloves on; and I heard this noise, 


and a scream or moan; and I looked around over there; and there was 





Mrs. Fine on the floor. | 

I went over and stood beside her. I didn't touch her, because I 
couldn't help her. Ihada brace on my own body at that time. 

% * ¥ * * * ! * 

Q. Now, when you got over to the lady, did she say anything to 
you? A. She said: What happened? 

398 Of course, I didn't see it. I couldn't tell them. | 

Q. Now, did you look at the floor where she had fallen ? A. No, I 
didn't. I didn't see anything on that floor. I had been over there myself, 
before, during my shopping tour; but I did not see anything on the floor. 

Q. Did you look at the floor? A. Well, I suppose like coming in 
here, I would see it. 

Q. Did you see the place where she had fallen? A Yes, I saw 
the place. 
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Q. Did you see any water on the floor? A. Not there. I don't 
remember seeing water on the floor. 
Q. Did you see any heel marks or skid marks on the floor? A. No. 
Q. Do you recall the lady saying to you: What did I slip on? 
MR. BERLOW: Objection, Your Honor. It is obviously leading. 
THE COURT: It is leading. 
MR. CONNOLLY: Will you mark this. 
399 THE CLERK: Defendants’ Exhibit No. 12, Your Honor. 


(Whereupon, said document was 
marked Defendants’ Exhibit 
No.12, for identification. ) 


BY MR. CONNOLLY: 

Q. Mrs. O'Malley, I want to show you a typewritten statement 
and ask you if, on the second page, it bears your signature? A. Yes, 
that is my signature. 

Q. And on the first page, it is initialed by you? A. Yes. 

Q. Now, I want to call your attention to this language right here-- 

MR. BERLOW: Objection, Your Honor. 

THE COURT: Overruled. She may refresh her memory. 

BY MR. CONNOLLY: 

Q. Now, having read that, does that refresh your recollection as 
to what Mrs. Fine said to you? 

Did you understand the question? Having read that, does that re- 

_ fresh your recollection as to what Mrs. Fine said to you? A. Well -- 
is it -- she said: What did I fall on. 

THE COURT: I didn't hear that answer. 

THE WITNESS: I didn't -- what? 

400 THE COURT: What was your last answer? 
| THE WITNESS: I said, I didn't see anything she fell on. I wasn't 
looking. 

THE COURT: That wasn't your last answer. 

BY MR. CONNOLLY: 


Q. Having read that, does that refresh your recollection that you 


looked and didn't see anything on the floor? A. Well, I didn't see anything 


ee ee, ee ee eee 
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on the floor where I was there, no. 

Q. Now, Mrs. O'Malley, you had been in that store on prior 
occasions; had you not? A. Oh, yes. | 

Q. Had you had any trouble, difficulty walking on the floor? 
A. Never, no; I did not. | 

Q. On this particular day, did you have any _— walking on 
the floor? A. No, I did not. | 

Q. I want to show you a photograph, which has been marked 
Defendants’ Exhibit N O. 1, and ask you if that shows the area where 
Mrs. Fine fell? A. Why, I know we sat over here (indicating) ; and 
that is the entrance; this is the exit. Well, it would have been over a 


little farther in here (indicating), because it wasn't over in this entrance. 





401 Was over a little farther this way (indicating), from my recollec- 


tion of it. | 
Q. It was just outside the check-out booths; was it? A. Yes, 
yes, over there (indicating). : 
Q. Now, did you have occasion to walk on the area where Mrs. 
Fine had fallen? A. I was at this counter here — and I went 
over and stood beside where she fell. : 
Q. Did you have any trouble walking or standing 0 on that spot? 
A. No, I didn't. : 
* * * * 
BY MR. CONNOLLY: : 
Did you sit beside Mrs. Fine on the little ledge by the window? 


* * * * 


Did she faint? A. Oh, she didn't faint, no. | 
* * * * * : 


CROSS EXAMINATION 
BY MR. BERLOW: 
*x x aK * * * * 
404 Q. Now, when you went over to see Mrs. Fine, what you were 
really interested in was helping her; isn't that right? A. Why, certainly. 
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Q. And your attention was directed to doing what you could to help 
her? A. For her, yes. 

Q. And not to finding out what the condition of the floor was? 
A. No, no, I didn't. 

Q. That didn't interest you particularly? A. No, it did not. 

MR. BERLOW: I have no further questions. 

* * aK * * * 

405 HAROLD W. GREEN 
was called as a witness by the Defendant Giant Food and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CONNOLLY: 

x * * * * x * 

Will you state your full name, please, sir? A. Harold W. Green. 

Q. Where do you live, Mr. Green? A. 3211 Twenty-Second 
Street, Northeast. 

. Q. Where are you employed? A. I work for the Government 

Army Commissaries. 

Q. In February 1954, February 23, to be exact, were you em- 


ployed by the Giant Food Stores? A. Yes, I was. 


* * * * * * * 


406 Q. Since you have been presently employed by them? A, I think 
it is 1955. 
Q. Now, Mr. Green, were you employed by Giant in its food store 


at Wisconsin and Newark Street on February 23, 1954, when the lady who 
is seated here to my right, Mrs. Ida Fine, sustained a fall? A. Yes, I was. 
| Q. Where were you at the time of that fall? A. Well, I was back 
on the Newark side at the checking stand, packing bags for customers 
) that came through the line. 
@. Had you seen Mrs. Fine at any time in that store prior to the 
occasion which she fell? A. Yes. 
Q. Did you remember Mrs. Fine on the occasion that she fell as 


having been in the store on prior occasions? A. Yes, I did. 
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Q. Why was that, sir? A. Well, in a store like that, when a 
person comes through very particular about the way they pack bags, 
wants the packer to pack the bags, always remember them. A lot of 
times the customer is not concerned about the way you pack abag. I 
think Mrs. Fine wanted particular things put ina oa bag; she 
would always want it that way. i 
Q. Did you pack her bags this particular day? A. Sas, I did. 
407 Q. And after that, what did you see happen? A. Well, after I 
packed her bags, she went up the aisle on the Newark side there, and 
all of a sudden went down. So I stopped packing the other bag and went 
up to help her. Called the store manager, for him to come over. And 
he came over; and she refused help at that particular time. 
Q. You actually saw her go down, in other words, to use your 
term; is that right, sir? A. Yes. | 
Q. What appeared to take place, to you? A, Well, it appeared 
to me that she went down like someone in a faint. Someone would faint 
away; went down on one knee; looked like she fainted, or sone thing like 
that. : 
Q. Tell us whether or not it appeared to you to be a skid or a 
slide. A. Well, I looked and I couldn't see -- 


Q. Before we get to that, answer me this: Tell us whether it 


looked to you, the way she went down, as if it were a skid or a Slide. 
A. Didn't look to me like a skid or slide. I don't know. i 

Q. It looked to you as if someone had fainted ? A. The way it was, 
the way I thought it was, rather, she looked as if she had fainted. 

408 Q. Now, did you go over and look at the place where she had 
fallen? A. Yes, I went over to give her help. | 

Q. Did you look around the floor? A. Yes, I did. 

Q. Did you see anythingon the floor that could have accounted for 
her fall? A. As Ican remember back, I didn't see anything at all at 
that particular time. I didn't see anything. | 

Q. Were there any heel marks, skid marks? A. | Well, I didn't 
pay that too much attention. When I looked at it, I didn't see anything. 

I didn't pay too much attention to it. 
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Q. Tell us whether or not the floor was dry, as you observed it? 
A. Yes, it was dry. 

Q. You were in a check-out counter near the place where she had 
fallen; is that right? A. That is right. 

Q. Had anybody in the couple of hours just prior to this fall mop- 
ped that area where this lady had fallen? A. Not as I know of. I don't 
think so, no. 

Q. Do you remember seeing anybody mop there? A. No. 

409 Q. When was the customary time to mop the store, as a whole? 
A. Well, the first thing in the morning the porters would mop the floor, 
in the morning. I think around about -- be at work at eight o'clock, seven- 
thirty; that is when it was they would mop the floor; and then in the after- 
noon, sweep up around about twelve noon, or after. 

MR. CONNOLLY: Thank you. Your witness. 

CROSS EXAMINATION 
BY MR. BERLOW: 


x* *« * * aK * * 
412 Q. Now, do you know a man by the name of N.B. Brown? A. 
One of the porters out there, yes. 
Q. Did you see him there at that time? A. I couldn't recall. 
- I don't recall. 
Q. You don’t know whether he was there or not? A. No. 
Q. Now, are you relying entirely upon your memory of what 
occurred four years ago? A. Well, mostly, yes, my memory. 
Q. In addition to your memory, somebody has from time to time 
showed you a typewritten statement like this one; haven't they? 


MR. CONNOLLY: You can show him this one, if you want to, 
_ Mr. Berlow. This is it. 


MR. BERLOW: Yes. 


MR. CONNOLLY: Might as well get it identified. 
MR. BERLOW: Mark this. 


THE CLERK: Plaintiff's No. 11 for identification. 


(Whereupon, document was marked Plain- 
tiff's Exhibit No. 11, for identification. ) 
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BY MR. BERLOW: | 
Q. What you are actually relying upon is what is contained in 
413 this typewritten statement; is that not so? A. I read this two or 
three times, yes. : 
Q. You read it two or three times? A. Yes. : 
Q. You didn't actually typewrite the contents of this yourself; 
did you? A. No. ! 
Q. Somebody else did that? A. I think so, yes. | 
Q. Then you signed it? A. Yes. 
Q. And at the time you signed it, you were still in | the employ of 
the Giant Food Stores; were you not? A. That is right. | 
Q. You haven't seen Mr. N.B. Brown recently; have you ? 
A. No, I have not. : 
Q. Now, I show you the second page of this statement, where it 
says: | 
"A little later Brown, a porter, came and told me that he 
heard the woman Say she slipped on something." : 
Do you recall that occurring at the time? A. No, I don't recall 
that. Probably at that particular time. This has been a long time ago. 
This is 1954 that I made this statement. | 
414 MR. BERLOW: I have no further questions, Your Honor. 
REDIRECT EXAMINATION 
BY MR. CONNOLLY: i 
Q. Mr. Green, was this statement, when you signed it, an accurate 
portrayal of what you know about this fall? A. I told what I saw, that 
was all. : 
Q. At the bottom of it, just above your name, it says: 
"I initialed and signed the first and second pages of this page 
and a half statement, and it is correct as given by me." 
Right? A. Yes. ! 
Q. Are the contents of this statement, as you read it over today, 





still the best description of what you observed happening on the occasion 
of this lady's fall? A. That is right. 
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MR. CONNOLLY: I offer it in evidence, if the Court please. 

THE COURT: Any objection? 

MR. BERLOW: I object, Your Honor. 

THE COURT: You identified it. 

MR. BERLOW: Yes, sir. 

MR. CONNOLLY: I don't think he can object after using it, either. 
415 THE CLERK: Defendants' Exhibit No. 13. 

THE COURT: I will receive it. 


(Whereupon, said document was marked 
Defendants' Exhibit No.13, and received 
in evidence. ) 


MR. CONNOLLY: I have no further questions. I would like to 
read the statement to the jury. 

* * * * * * *x 

RECROSS EXAMINATION 
BY MR. BERLOW: 

Q. Mr. Green, this man Brown was the man who actually had to 
mop this floor; wasn't he? A. It was two of them, Brown and, I think, 
the name -- 

416 Q. Peay? A. -- Peay or Pe. 

Q. Mr. Peay was off on this afternoon; wasn't he? A. I don't re- 
call too good. I think he might have been. Was it Tuesday or Wednesday ? 
According to what day it was. 

MR. CONNOLLY: Keep your voice up. 

THE WITNESS: According to what day it was. If it was a Tuesday, 
he was off. 

BY MR. BERLOW: 
Q. When he was off, Brown was the only one whose duty it was to 
mop the floor? A. Yes. 
| x ok x * * * * 
417 MR. CONNOLLY: Ladies and gentlemen, this is Defendants' 
Exhibit No. 13. This is statement by Harold W. Green, 32, employed 





as a Parcel Pickup Man for the Giant for seven months; married, living 
at 5500 C Street, Southeast. Given on March 4, 1954. Nine days after the 
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accident. | 
418 "On February 23,1954, at around 3:00 p.m., t was working 
by the fifth checking booth, packing bags. I was facing Wisconsin 
Avenue, and noticed, as I put a bag in a basket, an old lady with 
gray hair, with two bags, one in each hand. She went by to my 
left between the checking booths and the window on the Newark 
Street side. | 
"T had seen this old lady in the store once or twice before. 
I had packed a bag for her. The reason I remember her is be- 
cause she wanted certain things in certain bags. Some bags she 
would say were too heavy. It takes a little longer with her than 
most people, because she is more particular, at least, about how 


she wants her groceries packed. 


"I went on back to packing my bags. A moment later, I 





happened to look up again. This old lady was about four feet 
from the rubber treadle mat in front of the door that leads to 
Wisconsin Avenue. I saw her legs begin to bend and buckle under 
her. She slumped down. I mean, she did not slide or slip. She 
dropped her bags on the floor. She did not go all the way on the 
floor, but one hip might have hit the floor. Her head did not 


| 
| 


"I had been packing a bag for another old lady with gray hair. 


touch the floor when I saw her. 


When the first lady went by, I was finishing packing the second old 
lady's bags. She started down the aisle toward the Wisconsin 
Avenue door. : 

"I started packing another bag. She was right behind the lady 
who fell and must have seen her fall. She started helping her up. 
I kept on packing bags because the assistant manager, Carl, and 
other people, were taking care of her. : 

"I did not notice the floor right then. I saw him put her up 
on the ledge by the window close to the rubber mat. But she 
didn't fall at the mat. i 
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"About ten minutes later, Carl called me to help put her in 
his car that he brought around front. When I got there, the other 
woman was still with her. Carl came in, but she didn't want to 
go with him. About that time, I saw her head go forward and she 


closed her eyes. Carl had some amonia and put it under her 
nose. He already had it there and did not have to go after it at 
the time. 

"I heard the old lady insist she didn't want to go in the car. 
I didn't hear anything else Ican remember. At this time, I went 
back to work again. A little later, Brown, the porter, came and 
told me he heard the woman say she slipped on something. I 
looked up there on the floor but I didn't see anything. The floor 
was clean as far asI could see. It wasn't wet, either. 

"T have told all I know about this. I have read, initialed and 
signed the first and second pages of this page and a half state- 
ment and it is correct as given by me. 

"Harold W. Green." 
* * x * a 
CARL T. ROEPKEN 
was called as a witness by the Defendant Giant Food and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CONNOLLY: 
ok * * * a * * 

Q. Will you state your full name, please, sir? A. Carl T. 
Roepken. 

421 Q. Where do you live, sir? A. 608 Cottage Street, Vienna, 

Virginia. 

Q. Where are you presently employed? A. Giant Food. 

Q. In what capacity? A. General Manager, Store No. 32, 
Seven Corners, Arlington, Virginia. 

Q. In February 1954, were you employed by Giant at a store at 
Wisconsin Avenue and Newark Street? A. Yes, sir. 
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Q. What was your job at that store at that time? A, At that time, 


I was Assistant Manager. | 
Q. Were you in the store on February 23,1954, when a lady, who 
is seated here to my right, Mrs. Ida Fine, sustained a fall? A. Yes, sir. 
Q. Did you actually see the fall take place? A. No, sir, I did not. 
Q. What brought the fact that she had fallen to your attention ? 
A. Accashier rang the bell and said that a customer had fallen towar ds 
the exit door. And I proceeded to where she had fallen. : 


! 
* * * * * * * 


A. Well, she was approximately three feet from the treadle that 
works the magic door carpet, which is approximately eight or nine feet 
from the exit door on Wisconsin Avenue. : 

Q. We have heard a little bit about this magic carpet. Just what 
is it? A. It is a door that when you step on this treadle, it activates 
the switch and a compressor opens the door. Worked by compressed air. 

Q. The door opens automatically? A. Right, sir. 

Q. I show you Defendants' Exhibit No. 1, and ask you if that 
shows the door, what you call the magic carpet in front of it, and the 
area where Mrs. Fine fell? A. That is correct. | 

*x * * oe * ak *x 

Q. And did she say anything about how she happened to fall? 

A. She told us that she slipped. So immediately thereabouts, 
when she told us that she slipped, we checked around the floor area, 
and we couldn't find anything that she slipped on. Also checked her 
shoes at the time to see that possibly, maybe, something had stuck to 
her shoes; but there was nothing on her shoe. : 

Q. Did you, yourself, examine the soles of her shoes? A. Yes, 
sir, I did. | 

Q. Did you see anything on them? A. There was nothing on the 
soles of her shoes. | 

Q. Did you, yourself, examine the floor? A. Yes, sir. 

Q. Was the floor clean? A. The floor was clean and it was also 


dry at the time. 
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Q. Was there any film of any sort on the floor? A. No, sir. 
@. Now, what happened after she revived? A. Well, she passed 


out about two or three times, and we kept reviving her; and I kept trying 


424 


425 


to ask her if she was hurt. 

Mrs. Fine stated at the time she wasn't hurt, there was nothing 
wrong with her; but I couldn't understand why she kept passing out. I 

asked her: Would you like to go home or would you like to go to 
a doctor's office, or would you like to go to the hospital? She kept 
saying to me, she would rather go home. 

After she had passed out the second time, I thought it better she 
not go home. She should have somebody look at her. I kept asking her 
again. So finally, she consented to have me call the Bethesda Chevy 
Chase Rescue Squad to take her to the hospital, so she could be checked 
to see if there was anything wrong. 

Q. Did you do that? A. Yes, sir; we did. 

Q. She was then taken in the Bethesda Chevy Chase Rescue Squad 
ambulance to the hospital? A. Right. 

Q. Going back to this time of February 1954, Mr. Roepken, how 
long had this store been opened? A. That store had been open approxi- 
mately in the neighborhood of five or six months, if I remember correctly. 

Q. Didn't it open in November? A. Yes, sir, sometime. 

Q. Now, what was the practice at that time with respect to mop- 
ping the floor? First of all, when was it done? 

a * 3K K * * * 

Q. Now, was there any general mopping of the floor during the 
course of the day? A. No, sir; only if something was spilled or broken 
that would require mopping, something that could not be swept up. 

Q. Now, within an hour or two hours prior to Mrs. Fine's fall, 
did anybody mop the area where she had fallen? <A. No, sir, they did 
not. 

Q. And you can say that with some degree of positiveness? A. 

I will swear on the Bible that it wasn't. . 
Q. Now, how was the floor cleaned? Could you tell us the 


mechanics of it? A. Iam sorry, I didn't understand the question. 
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Q. Tell us what was used to clean the floor and how did the man 
go about mopping the floor? A. Well, offhand, not being a porter, I 
don't know just exactly what was put into the mop bucket or what was 
used there. But I know that the area was swept down first and then it 
426 was mopped. In other words, they mopped it with soap or bleach 
or whatever they happened to use at the time. They used broken packages 
of material that came through, or packages that were cut. When a case 
was opened, accidently cut the top of a soap box, detergent box, that was 
all put in the mop water and used. : 
After they had mopped the floor with soap solution, they would 
use the clear water and dry it up. 3 
Q. I take it, you have no way of knowing how ma times they 
used soap and how many times they used detergents ? A, No, sir. 
MR. CONNOLLY: Thank you. I have no further questions. 
CROSS EXAMINATION , 
BY MR. BERLOW: ! 
Q. You don't know that because you are not the porter? A. That 
is right. 
Q. The porter would know that? A. Right. 
Q. His name is Brown? A. Yes, sir. | 
* * * * * * * 
427 Q. Did you observe the color of the floor when you looked at it 
on that day? A. How do you mean? What the color of the floor was? 
Q. Yes. A. Well, it is a terrazzo color. I know it is an off 
color white with black stones init. Black compound. : 
Q. You said it was an off -- A. It is an off color white. It is 
not a true white. It is more like a buff color, buff white, I would call it. 
Q. It has never been brought to your attention, has it, that the 
floor was actually pink and green? A. No, sir. | 
Q. When you looked at it on that day, it looked Like an off white ? 
428 A. Yes, sir, normal color that it normally was. : 
Q. Now, the floor was mopped in the morning before the store 
opened, with broken boxes of soap. Now, from time to time, was there 
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ever any occasion to mop the floor during the day? A. As Iso stated to 
him, it was occasioned if something was broken in the area, that couldn't 
be swept up, yes. 

Q. And then it would be the duty of Mr. Brown, the porter, to mop 
that up immediately; would itnot? A. Yes. If he didn't catch it, it was 
also at my discretion, if a cashier reported itor somebody else reported 
it. So it would be cleaned up right away. 

Q. And sometimes you would catch it and sometimes Brown would 
catch it himself? A. Let me say it this way. I never did any of the 
physical porter work, no, sir; but I would direct Brown, the porter, at 
that time to clean up an area if it happened to be that the area where this 
was broken, or whatever happened to be at that time. 

Q. And when this happened, where were you? A. When what 
happened, sir? 

Q. You didn't see Mrs. Fine fall? A. No, sir; I was in the office 
at the time. 

Q. How far is the office from where you eventually went? A. I 

would say about 35 feet, approximately, on an angle. 

Q. And was Brown with you? A. No, sir, he was not. 

Q. Do you know where he was? A. No, sir, I do not. 

Q. Now, when they mop the floor, when things were spilled, do you 
know whether they used the same mop that they used in the morning? 

A. No. They didn't use the same mop, because due to the fact, as soon 
as they finish mopping the floor, the mop buckets were emptied and clean 
water was put in. 

Q. Use another mop? A. Use the same mop, but didn't use the 
same water. 

Q. Did they use the same bucket? A. Yes, sure. 

* xe x * * * ae 

REDIRECT EXAMINATION 
BY MR. CONNOLLY: 

Q. I forgot to ask you one question, Mr. Roepken. When you 

looked at the soles of Mrs. Fine's shoes, what were they made out of ? 


wt 
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A. Well, to the best of my knowledge, I would say they were 
leather. It could be possibly a neolite composition. I know they were 
a type shoe of the Red Cross type. | 
* * * * * 
REC ROSS EXAMINATION | 
BY MR. BERLOW: | 
Q. You are now the manager of a store out in Virginia? A. That 
is correct. : 
Q. You have been promoted since this occurred? | : A. That is correct. 
Q. Prior to the time you were Assistant Manager, had you worked 
for the Giant, too? A. Yes, Sit. | 
Q. For how long? A. Icame May 1, 1953, or May 15, 1953. 
Q. What store were you working inthen? A. I started at Store 
No. 19, Columbia Pike. : 
431 Q. Did it have a terrazzo floor? A. Yes, sir, all the Giants have 
terrazzo floors, with the exception of two or three. | 
Q. Going back to the one you worked in, in 1953 -- A. Yes. 
Q. -- do you know how that floor was cleaned? A. Was cleaned 
in the same manner, as far as I know. | 


Q. With broken boxes of soap? A. Well, soap, detergent, or 


whatever they happened to use. I know that bleach was used all the time 


due to the fact that it cleaned the floor up. 
Q. And has that been the universal practice in the Giant Food 
Stores? A. Yes, sir, it has, always. : 


Q. To and including the present time? A. As far as I know, yes, 


MR. BERLOW: I have no further questions. 
* * * x * 
433 JOHN ALLAN TALBOT | 
was called as a witness by the Defendant Giant Food and! having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. CONNOLLY: 
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Q. Dr. Talbot, what is your full name, please, sir? A. John 
Allan Talbot. 

Q. Where are your offices, sir? A. 1835 Eye Street, Columbia 
Medical. 

Q. How long have you been engaged in the practice of medicine in 
the District of Columbia? 

MR. BERLOW: I will stipulate as to his qualifications. 

THE WITNESS: That is an embarrassing question. I graduated in 
1905. 

THE COURT: Mr. Berlow agrees upon his qualifications. 

MR. CONNOLLY: All right, sir. 

BY MR. CONNOLLY: 

Q. Doctor, do you practice any specialty in the field of medicine? 
A. Yes; Iam a bone surgeon, orthopedic surgeon since about 1916. 

Q. Doctor, in the course of your professional work, did you have 


occasion to examine the lady who is seated here to my right, Mrs. Ida 


_M. Fine? A. Idid. 


Q. Did you examine her on behalf of the Defendant in this case? 


A. Idid. 


436 


Q. When did you see Mrs. Fine, Doctor? A. MaylI refer to my 
notes? 
Q. Yes, sir. A. I examined Mrs. Fine on June 19, 1957. 


* * * * 


Q. Tell us what the examination consisted of, Doctor, and what 


you found? A. Mrs. Fine was stripped and given an examining gown 


. for the examination. 


She stands with bilateral bowing of both lower legs, although this 


condition is not associated with injury. 


Q. What do you mean by that, Doctor? A. Well, she had bow- 


legs. Her posture is the usual poor one we see in women of this age 


group, in that she has some rounding of the dorsal spine. That is, 
_round-shouldered. And a moderate curvature of the lower dorsal spine. 


That is, Some curvature of the lower spine. 





| 
i 
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Those were postural defects that we see with advancing age, and 


sometimes in young individuals. : 
The hip motions compared with the right. The knee motions were 
.good. She could raise her leg with the knee fixed from the examin- 
ing table without difficulty. It is a test we use to see whether the frac- 
ture is uniting properly. Have them raise their legs from the thigh 
with the knee extended. She did this without any difficulty. 

Q. What did that indicate to you, Doctor? A. Indicated that the 
fracture had united satisfactorily. If it had not united, she would not 
have been able to do that motion. | 

She has bilateral bunions. | 

I studied the x-rays. Showed good pinning; and more recent films 
showed the firm union. This also applies to the fracture of the tibia. 

Now, in studying the x-rays, and after objective physical findings 
on this patient, it showed, particularly the x-ray -- of course, it wouldn't 
show clinically, but shows in the x-ray that she had the usual complica- 
tions of aged individuals, especially women, which generally occur after 
menopause. It is so-called osteoporosis, lessening of the calcium 
content of bone. It is a metabolic condition. And that was true in this 
particular case. | 

Q. Did this have anything to do with injuries? A, It had nothing 
to do with the injuries. It is a metabolic condition, as I have stated. 

Q. What is the effect of osteoporosis upon the skeletal structure? 
A. We have a thinning out of the bone itself. It shows primarily in the 
x-ray, that you can see through a bone better. You don't have the calci- 
um. The shadow is less than in normal bone. And it is not as strong 
a bone, of course. That is one of the reasons, of course, why so many 
aged people break their hips, because of the fact that they have lack of 
calcium and hardening in this sense, and they break more easily than in 
the younger individual. ! 

* * * 

Q. Doctor, have you had occasion to take a look at these x-rays 
in the viewbox here just before Court got under way? A. Yes, I did. 
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Q. Doctor, would you come down, please, and look at those? You 


- have already done so. 


440 


Do you find evidence of osteoporosis in these films? 
(Whereupon, the witness left the witness stand.) 
* * * * 
THE WITNESS: I think I can demonstrate this a lot better if I had 
normal bony structure to compare. But, as we look at this, these films, 


the normal bone shows denser bone than we see in the tibia here. And 


also inthe femur. After all, an x-ray is nothing more nor less than a 


shadow. The density of the object, or the denser the object that you 
ray, the denser the shadow. In this particular instance, she had osteo- 


- porosis, or a lack of calcium. It is not fatal; but it does tend to increase 


the liability of fractures on very slight injuries that would not produce 
fractures in normal bony structure. 
BY MR. CONNOLLY: 
Q. Doctor, may I interrupt youand ask you whether there is sucha 


thing as a pathological fracture? If so, would you tell us what it is? 


A. Well, we see pathological fractures. We see them primarily in 


metastatic cancer, where an individual has primary cancer somewhere 


within their anatomy, and it has metastasized the bone, the long bone, or 
through the pelvis, or through the back; and we get what we term patho- 


logical fractures. We sometimes feel that these osteoporotic cases are 


_ pathological in the sense that it is hard to prove, but in the sense that 


sometimes an individual simply standing or walking makes a sudden turn, 


and the hip breaks before they fall. That is particularly true in neck 


441 


fractures. This is right in the neck of the bone here. Where the 
fracture is through this line, through what we call the trochanter, those 


_ fractures are generally due to fall and impact when the individual falls. 


But lam firmly convinced, for a number of years, from the history that 


we get from some of these elderly individuals, that simply a turn and a 


twist in a bone that is not good bone, not normal bone, as you see in 
younger individuals, that the hip breaks, which causes them to fall. It is 
hard to prove, because an individual falls. In taking the history, we find 
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the patient will say: I was standing, talking, and I turned suddenly, and 
down I went. Well, there is no reason why a patient should fall simply 
by turning, without tripping, or anything, unless the hip gave way. 
I don't say that is so in this case; but I mean that happens. I think 
that is all. | 


| 
* * * x | 


CROSS EXAMINATION 
BY MR. BERLOW: | 

Q. I believe you said you don't think in this case the fracture was 
caused by any twisting or turning? A. I couldn't tell. : I couldn't tell 
in this case. The only way we can tell, as I stated, is from the history 
that we obtain from our patients that they were standing : simply turned, 
without hitting anything, and something gave way, and they fell. 

Now, I don't know exactly how this thing happened, except that she 
did tell me she slipped, as Tremember. No, she just said She fell in the 
Giant Food Store. I don't know what happened, whether she slipped or 
what happened. It would be impossible for me to tell. : 


Q. Would you say that there was a lot or a little osteoporosis in 


her bones? A. Ican't answer that. As you get older -- I know, she 

has it -- of course, we see all degrees of it. These films that we 
see shows a very definite osteoporosis. Now, we see some sometimes 
worse than that. So much, so, that many times it is hard to tell whether 
it is osteoporosis or some other disease such as Page's disease, which 
is a disease of bone. : 

I should say this is the average case of osteoporosis that we see in 
women of this age group, that increases following menopause. We see it 
in men, too, for that matter. It is not confined to women. That is, the 
osteoporosis, as well as the menopause, too, for that matter. But we 
see the osteoporosis in men as well as in women. : 

* ' ae * * 

Q. Iunderstand, Doctor, that this osteoporosis has nothing to do 
with injury; does it? A. No, no. : | 


| 
* * * ; # 
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DAVE DENABURG 
was called as a witness by the Defendant Giant Food and, having been 
first duly sworn, was examined and testified as follows: 
449 


* DIRECT EXAMINATION -- BY MR. CONNOLLY: 
What is your full name? A. Dave Denaburg. 


* 2K * * 

Q. Where are you employed? A. Giant Food Stores. 

Q. What kind of a job do you have? A. Store Designer in Charge 
of Building Maintenance. 

Q. Now, did you hold that position back in February of 1954? 
A. Yes, I did. 


* * * * 
451 Q. Were you there during the construction of that floor? A. I was 
there periodically. Not the full time. 
* *x * * 


RECROSS EXAMINATION 
BY MR. BERLOW: 

Q. Do you remember one occasion when Mr. DiGiulian was there, 
and you were there, and Mr. DiGiulian had the floor cleaned with a pro- 
duct known as Hillyard's Glow-Sheen? A. I wouldn't know what he was 

452 using. They cleaned the floor for us before we accepted it, but I 
don't know what he was using. 

Q. When they cleaned it before you accepted it, did you notice its 
condition after its cleaning? A. It was clean. 

Q. And the colors came out nicely? A. Yes. 

Q. You could see the green terrazzo and the pink terrazzo? 

A. I don't remember the color of that floor. 
Q. Well, the selection of the color was one of the things that you 
- were interested in? A. Yes. 

Q. Because you were the man who was to select the color for the 
store? A. That is right. 

Q. So that, after it was cleaned, prior to its completion, you would 
look to see if the colors were what you wanted? A. That is right. 
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Q. And you probably did that in this instance? A. | Yes, I did. 
Q. So you saw the colors that were called for in this specifica- 
t 453 tion? A. That is right. | 
* * * * : * 
“457 MR. CONNOLLY: Yes, Your Honor. I have nothing further. 
THE COURT: Plaintiff rests? 
MR. BERLOW: Yes, Your Honor. 
MR. CONNOLLY: The Defendant rests. 
* * * * | * 
° THE COURT: Do you have some prayers? : 
: MR. CONNOLLY: Before we get to that, I want to renew my 
motion for a directed verdict. i 
* x * 5 xe * * * 
THE COURT: Well, Iam going to deny the motion, I will submit 
458 it to the jury. 


* * * cd * * * * 


. S-9 April 22, 1958 : 
* * * * 3 
S-10 . THE COURT: Ladies and gentlemen of the Jury: The introduction 
> | of the evidence in this case has been completed. Counsel have made 
their final arguments to you;.and it now becomes my responsibility to 
instruct you as to the principles of law which are to guide you in your 
deliberations and in the determination of your verdict in this case. 
7 Now, it was proper for you to give close attention to the closing 
arguments of counsel, as the Court observed that each of you did give; 
7 | but you will always have in mind that arguments of counsel do not con- 
: stitute evidence; and if there is any conflict in the statements of counsel 
or any statements that have been made by counsel which, conflict with 
your own recollection of the evidence, or if any statement is made by 
the Court in its charge, as it briefly outlines the claims of the parties 
a to you, which conflicts with your own recollection of the evidence, you 
should rely solely upon your own remembrance of the. testimony, be- 
cause of the fact that you are the exclusive judges of the facts. 
| 


’ | 
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It wouldn't be proper for me to tell you how to decide this case 
either directly or by tone of voice or by any ruling the Court has made 
or by anything else that has transpired during the trial. The Court is 
anxious to objectively submit this case to you, leaving for you and you 
_ alone the responsibility of determining the facts. 

S-11 Now, just as you are the exclusive judges of the facts, it is the 
function of the Judge to determine what the law is, to make rulings at 
the trial, to see that the trial is conducted in an orderly and dignified 
fashion, and, finally, at this stage of the proceeding, to instruct the 
Jury as to the principles of law which you are to follow. 

Now, you people of the Jury must accept the law just exactly as 
the Court gives it to you, regardless of any opinion that you may have 
as to what the law is or what it ought to be. If you have some opinion of 
your own as to what the law is, there is no danger about that, except 
when that opinion may be erroneous and conflict with the statement of 
law as the Court gives it to you. 

If that erroneous opinion reflects itself in your verdict, there 
isn't any way for any of us to find out; and one of these parties is not 
going to have the full day in Court to which the party is entitled. Where, 
on the other hand, if the Court is mistaken in a statement of the law to 
you, which you must accept, there is redress by the aggrieved party in 
having that situation corrected. 

Now, you, as exclusive judges of the facts, members of the Jury, 
are, of necessity, the sole judges of the credibility of the witnesses; 
and in determining credibility, you may take into consideration certain 


common sense tests which Iam going to suggest to you, and which I am 


S-12 sure you will recognize as having often been used in many of the 


experiences of your lives in determining where the truth of a particular 
situation was. 

For example, you may take into consideration, so far as you are 
able to do so from the testimony, the manner, conduct and demeanor of 
each witness who has testified, his memory and lack of memory. Of 


course, when I use the pronoun “he,'' I mean his or her. The faculty or 
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lack of faculty of each witness to see or hear those things about which 
he has testified; ability or lack of ability of each witness to convey to 
you through the medium of words what he has seen or heard; probability 
or improbability of the truth of the testimony given by the witnesses; 
any bias or prejudice shown by any witness which might have influenced 
his judgment or colored his testimony; the reasonableness or un- 
reasonableness of the story that is told. Thatisa pretty good common 
sense test. And all those other factors, including interest in the out- 
come of the case, which you, as intelligent and experienced people, 
take into consideration when you determine the difference between truth 
and untruth, or truth and half truth. | 

If you find that any witness has in this trial testified wilfully, 
falsely or corruptly, with reference to any material fact concerning 
which the witness could not possibly have been mistaken, you are at 
§-13 liberty, if you deem it wise to do so, to disregard the entire 
testimony of that witness or any part of the witness’ testimony except 
in so far as it has been corroborated by credible witnesses or by facts 
and circumstances established by the evidence in this hee, 

You are the fact-finding branch of this Court, and in the perform- 
ance of your duties, you must not let sympathy or prejudice or passion 
influence your judgment in any manner whatever. You must reach your 
judgment on the facts as disclosed by the evidence adduced in open Court, 
and inferences which are reasonably deducible therefrom. You are not 
to speculate, conjecture or guess. | 

Now, ladies and gentlemen, when this case opened before you, 
there were three Defendants, Giant Food Stores, Inc., American 
Mosaic Company, Inc., and Kass-Berger, Inc. | 

After Plaintiff's opening statement, the Court emited the motion 
of Defendant Kass-Berger, Inc. for a directed verdict. ! 

Later in the case, the Court granted the motion of nertwan 
Mosaic Company, Inc. for a directed verdict, on the ground, as I stated 
to you before, that the Court concluded that the evidence was insufficient 
to go to the Jury on the issue of the negligent construction of the floor in 
question. 
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S-14 As I also previously stated to you, because I directed a verdict 


for American Mosaic Company does not indicate any opinion on the part 
of the Court one way or the other as to how you should decide the issues 
which are being submitted to you. 

I repeat that the Court is anxious to submit the remaining issues 
to you free from any indication by the Court as to how you should decide 
these issues. 

The issue as to the construction of the floor, or failure to use 
alundum or carborundum is not before you, and should not be considered 
by you in rendering your verdict in this case; and you should only con- 
sider the evidence as to the type of floor that was constructed in Giant 
Food Store for the purpose of such assistance as it may be to you in 
considering the issue whether the Defendant was negligent in maintaining 
that type of floor and whether such negligence was a proximate cause of 
Plaintiff's fall and her injuries. 

Now, certain facts are not in dispute in this case, members of 
the Jury. 

It is undisputed. for example, that on February 23,1954, the Defen- 
dant Giant Food Stores, Inc. was operating a food store in the District of 
Columbia at Newark and Wisconsin Avenue. It is further undisputed that 
a terrazzo floor was installed in said store, and that on certain occasions, 


soap and soap powder were used to clean the floor. It is further without 


S-15 dispute in this case that Plaintiff was a customer in said store on 


February 23,1954, and made certain purchases therein; and as she was 
leaving the check-out counter, she fell and fractured her hip. 
There is a dispute as to whether the fracture came before she fell. 
There is no dispute about the fact that she fell, and that a fracture was 
sustained at some time; but there is a dispute as to whether the fracture 
came first before the fall. 
The dispute in this case arises over the question whether there 


was any negligence of the Defendant proximately causing Plaintiff's fall, 


and injuries, and entitling her to recover damages. 
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That presents certain conflicting issues for you to determine. 
Plaintiff asserts that when she was shopping, she noticed an em- 
ployee of the store mopping in another part of the store and she con- 
tends that the floor was slippery where she fell, and she felt it was 
damp as she was on the floor. : 

She claims negligence on two grounds: First, that the Defendant 
used soap in cleaning the terrazzo floor, which created a film, causing 
a slippery condition; and second, that the Defendant negligently mopped 
the floor where Plaintiff fell, leaving a damp condition. 

Plaintiff asserts that proximately as a result of the negligence of 

S-16 the Defendant in one or both of said respects, she fell, which fall 
resulted in certain injuries and damages on account of which she seeks 
to recover damages in this case. : 

The Defendant, on the other hand, denies that there was any negli- 
gence on its part proximately resulting in Plaintiff's fall and injury. 
Defendant asserts that Plaintiff has failed to prove by a fair prepon- 
derance of the evidence that it was improper to use soap in cleaning the 
terrazzo floor; and even if it were improper, Plaintiff has failed to prove 
by a fair preponderance of the evidence that the Defendant was negligent 
in using the soap to clean the floor. , 

Defendant asserts that a person using ordinary care, engaged in 
the same line of business, without being informed as to the use of 
cleaners, could not be expected to know that the use of soap was im- 
proper. Defendant further asserts that the Plaintiff has failed to prove 
by a fair preponderance of the evidence that the use of soap caused the 
floor to be slippery; and further, even if that were proved, that the 
Plaintiff fell proximately as a result thereof. | 

Defendant also contends that Plaintiff has failed to prove by a 
fair preponderance of the evidence that Defendant mopped the floor in 
the area where Plaintiff fell a short time before; the Defendant claiming 
that the mopping was done in the morning before the store opened up, and 

S-17 that whatever other mopping was done during the day was only in 


emergency situations where something was spilled on the floor, and that 
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didn't occur in this area shortly before Plaintiff fell. 
Defendant contends, as a matter of fact, that the floor was dry 
and that Plaintiff fell either because she fainted or because of a sudden 


twist or turn, she fractured her hip and fell, or because of some contrib- 


utory negligence on her part. 


Now these, in the main, members of the Jury, are the respective 
contentions of the parties on the issues that are being submitted to you. 
I have not endeavored to detail all the evidence. I have carefully tried 
to balance the contentions in the best way I have been able to do so, so 
as to Submit them to you objectively; and I want to repeat that you should 
rely upon your own recollection of the evidence if I have said anything in 
stating these claims to you which is inconsistent with your own recollec- 
tion. 

Now, members of the Jury, the mere fact that Plaintiff fell and 
was injured would not alone and of itself give her a right of action to re- 
cover damages against this Defendant. 

Defendant was not an insurer of the safety of Plaintiff. No pre- 

S-18 sumption of negligence arises against Defendant in this case. As 
a matter of fact, the presumption is that the Defendant exercised due 
care; and Plaintiff has the burden of proof to prove by a fair prepon- 
derance of the evidence that the Defendant was negligent, and that its 
negligence was a proximate cause of Plaintiff's injuries and damage. 

The words, "preponderance of the evidence"’, mean that in order 
to find a verdict for Plaintiff, you must be reasonably satisfied that her 
contentions are true. This requirement does not mean that Plaintiff 
must produce a greater number of witnesses than the Defendant; but, as 
I have just stated, you must be reasonably satisfied with the truth of the 
allegations of Plaintiff. 

The preponderance of the evidence means evidence of greater 
convincing force. The duty of the Jury is to weigh the evidence care- 
fully and to find a verdict for the party in whose favor the evidence 

_ preponderates. If the evidence is evenly balanced on the issue of negli- 
gence, proximate cause and damages, then, of course, your verdict 
should be for the Defendant. 
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Now, I indicated that Plaintiff must prove by a fair preponderance 


of the evidence that the Defendant was negligent. | 
Negligence is the failure on the part of a person to exercise that 
| §-19 degree of care that an ordinary prudent person would have used 
under like or similar circumstances. It is not an absolute term. Itisa 
relative term. The conduct in question must be considered in the light 
of all the circumstances of the case. What is negligence under one set of 
conditions might not be negligence under a different set of conditions. 

The amount of care or caution required varies with the circum- 
stances. It varies directly in proportion to the danger known to be in- 
volved in the situation. : 

Now, applying these principles to the present situation, Plaintiff, 
as a customer of the Defendant, was Defendant's invitee in said store; 
and it was the duty of the Defendant shopkeeper to exercise that degree 
of care which a reasonably prudent person engaged in the same business 
would have used or exercised under the circumstances of this case to keep 
the store in a safe condition for the customer's use. If the Defendant 
failed in that duty, it would constitute negligence. | 

I also stated to you that Plaintiff must prove that the Defendant's 
negligence was a proximate cause of her fall and injury. 

The proximate cause of an injury is that cause which in natural 
and continual sequence, unbroken by any efficient intervening cause, pro- 

| $-20 duces the injury, and without which the result would not have oc- 
curred. A proximate cause of an injury is some act or omission which 
causes or contributes to cause injury, and without which the injury would 
not have been sustained. | 

Now, even if Plaintiff has proved by a fair preponderance of the 
evidence that the Defendant was negligent, but has not proved that such 
negligence was a proximate cause of Plaintiff's fall and injur ies, then 
your verdict should be for the Defendant. I 

You are instructed that there are only two grounds upon which you 
may consider whether the Defendant Giant Food Stores, Inc. was negli- 


gent. You may consider, first, whether Plaintiff fell by reason of a soap 
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film on the floor, which caused it to be slippery because of use of soap 
by Defendant to clean the floor. Second, the only other issue you may 
consider in determining whether Defendant was negligent is whether 
Defendant had recently mopped the floor where Plaintiff fell, and the 
Defendant left it in a moist or damp condition, which caused Plaintiff to 
fall. If you find that either one or the other condition or both caused 
Plaintiff to fall, you must then consider whether the Defendant Giant 
Food Stores was negligent in permitting either or both conditions to exist. 
In considering the issue whether the Defendant was negligent in 
S-21 causing the soap film on the floor, since there is no evidence that 
the Defendant had actual knowledge that use of soap in cleaning this type 
of floor was improper, to justify a finding of negligence on this issue, 
Plaintiff must prove by a fair preponderance of the evidence that an ordi- 
nary prudent person, engaged in this same business, should have or 
would have secured such knowledge. 

Of course, the first thing for you to consider in connection with 
this issue is whether there actually was a soap film on the floor when 
Plaintiff fell. If Plaintiff has failed to prove by a fair preponderance of 
the evidence that there was such a soap film on the floor, you would not 

_ have to consider this issue further. If Plaintiff has proved by a fair 
preponderance of the evidence that there was such a soap film on the 
floor, then you will consider whether it was caused by Defendant's 
negligence, as I have just explained it to you. 

Of course, as to this, as well as to the other issues, you should 
not speculate, but be guided solely by the evidence in this case. 

Now, in connection with the second ground, that is, whether the 
floor had recently been mopped where Plaintiff fell, if Plaintiff has failed 
to prove by a fair preponderance of the evidence that the floor where 
Plaintiff fell was recently mopped, then you would not consider this issue 

S-22 further. If Plaintiff has proved by a fair preponderance of the 
evidence that the floor had been recently mopped where Plaintiff fell, 
then you would proceed to consider whether Plaintiff has proved by a fair 

_ preponderance of the evidence that the Defendant left the floor at that 


place in a moist, or damp condition. 


a 
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If you find that either one or the other condition or both caused 
Plaintiff to fall, you must then consider whether Defendant Giant Food 


Stores was negligent in permitting either or both conditions to exist. 

If you find that neither condition existed, your verdict should be 
for the Defendant. Also, if you find that one or both conditions existed, 
but that there was no negligence of the Defendant proximately causing 
Plaintiff's fall, your verdict would also be for the Defendant in this case. 

You are specifically instructed that you may not find liability on 
the part of the Defendant Giant Food Stores by reason of anything which 
may have dropped upon the floor, or by reason of the absence of alundum 
or carborundum in the floor. | 

Under these instructions, you cannot find liability against the Defen- 
dant solely on the testimony of Plaintiff that the floor was slippery and 
that she slipped and fell thereon. | 

Also, of course, if Plaintiff's hip was fractured —_ of a twist 

S-23 or turn, and she fell because of such fracture, there could be no 
liability on the part of the Defendant, even though the Defendant was negli- 
gent in maintaining the floor, because in such case, the Defendant's 
negligence would not be the proximate cause of Plaintiff's fall. 

If you find that Plaintiff has proved by a fair preponderance of the 
evidence that the Defendant was negligent on one or both the grounds I 
have just stated, and such negligence was a proximate cause of Plaintiff's 
fall and injuries, then you will consider whether Plaintitf, herself, was 
guilty of contributory negligence barring her recovery. ! 

Contributory negligence simply means this: If a person who seeks 
recovery of damages on the ground of negligence fails to exercise that 
degree of care that an ordinary prudent person would have used under 


like or similar circumstances, and such failure proximately contributed 


to her injuries, then she cannot recover, even though the Defendant was 


negligent. | 
In other words, if Plaintiff failed to use the care that an ordinary 
prudent person under like or similar circumstances would have used in 
walking or turning, or in some other manner, and such failure proximately 
| 
| 
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caused her to fall, then she cannot recover damages in this case. 

$-24 Now, the burden of proof rests upon the Defendant to prove by a 
fair preponderance of the evidence that Plaintiff was guilty of contri- 
butory negligence. Just as when you are considering the issue of whether 
Defendant was negligent, there is a presumption of due care on Defen- 
dant's part, and Plaintiff must prove by a fair preponderance of the 
evidence Defendant's negligence, similarly, when you are considering 
the issue of Plaintiff's contributory negligence, there is a presumption 
of due care on Plaintiff's part and Defendant must prove by a fair pre- 
ponderance of the evidence Plaintiff's contributory negligence. 

Now, in this case, a number of experts have given opinion evidence. 
The Jury are instructed that a person, who, by education, study and ex- 
perience, has become an expert in any art, science or profession, and 
who is called as a witness, may give his opinion as to any such matter 
in which he is versed and which is material to the case. You should give 
careful consideration to the opinion expressed in connection with other 
evidence in the case, and you should weigh the reasons, if any, given for 
such opinion. You are not bound, however, by such opinion. You may 
give it such weight as you deem it is entitled to receive, whether that be 

_ great or slight, and you may reject it if in your judgment the reasons 
- given for it are unsound. 

S$-25 If the Jury finds the absence of fact which the expert has assumed 
and which gives validity to his opinion, then the Jury should disregard 
Such opinion. 

Members of the Jury, if you find that Plaintiff has proved by a fair 
preponderance of the evidence that the Defendant was negligent in one or 
both respects, as submitted to you, and that such negligence was a proxi- 
mate cause of Plaintiff's fall and injuries, and there was no contributory 
negligence on Plaintiff's part, then you would come to the issue of damages 
in this case. 

* * aK 

S-27 Now, two forms of written verdict will be submitted to you, mem- 
bers of the Jury. They are self-explanatory. You will fill in the necessary 





1 
| 
| 
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blanks; have the verdict signed by your foreman or forewoman, dated, 
and returned to this Court. : 

You will consider this case, therefore, in the light of the instruc- 
tions I have just given to you, using the same practical approach, the 
same ordinary common sense, the same intelligence that you would em- 
ploy in determining any other important matter that you have occasion 
to decide in the course of your every-day experience. ! 

You are aware, of course, that your verdict must be unanimous. 

Upon reaching the jury room, you will first select a foreman or 

$-28 forewoman from among your ranks who will preside over your 
deliberations in the jury room and speak for you in returning your ver- 
dict to this Court. Then you will proceed to reach a verdict impartially, 
without sympathy, passion, prejudice, one way or the other. 

Anything further you wish to say to the Court? | 

MR. BERLOW: I have nothing. | 

MR. CONNOLLY: I have. | 

(Whereupon counsel approached the bench and the following pro- 
ceedings were held out of the hearing of the Jury:) . 

MR. CONNOLLY: I wonder if I may see the form of verdict? 

THE COURT: Yes, surely. : 

MR. CONNOLLY: Thank you, Your Honor. ! 

THE COURT: Do you want to look at it? | 

MR. BERLOW: Yes. | 

MR. CONNOLLY: I just want to renew my legal requests that I 
have made during the trial, with respect to the issues in the case, that 
they are insufficient. | 

THE COURT: Yes, sure. : 

MR. CONNOLLY: You understand that. : 

There is only one thing I did have in mind as I listened to Your 
Honor's charge, especially in your recapitulation of the positions of the 
parties. : 

It suggested itself to me that either the Plaintiff fell by reason of 


negligence of Giant or by virtue of her own contributory negligence. I 
| 
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S-29 think the Jury shoul.l be instructed that, of course, some persons 


ih lt al 


can fall for reasons other than the negligence of either party, in which 
event they find that happens-- ; 

THE COURT: Oh, I specifically mentioned, before I discussed 
contributory negligence, that if she fell because of a twisting or turning, i 
and fractured her hip, and then fell, or because of contributory negligence. E 

MR. CONNOLLY: My point is, I think a person just walking along 
a floor and slipping and stumbling, that wouldn't be contributory negli- 
gence. 

THE COURT: I think I indicated that they could find that she fell 


7 = "es e- 


without being contributorily negligent, by reason of twisting or turning 


AW oe | 


and fracturing her hip and then falling, or because of contributory 
negligence. R 
MR. CONNOLLY: That is the point. In other words, I think the 
Jury could find that she fell not by reason of twisting or turning, just by ‘ 
walking along. 
THE COURT: I don't think there is any medical testimony indicating 
_ just by walking she could fracture her hip. There isn't a doctor who has 
testified here in this case who has said just by walking along she could 
_ fracture her hip. 
MR. CONNOLLY: Here is my point. 
S-30 THE COURT: Every one of them have indicated there must be 
- some Slight twist or turn. 
MR. CONNOLLY: Here is my point. I think a person can slip 
and fall down without either being physically disabled, without either 
party being negligent. 
THE COURT: But there must be some turn or twist. 
MR. CONNOLLY: Just be unavoidable. 
THE COURT: You may think that. The doctors don't. 
MR. CONNOLLY: I don't think it is a medical question. 
THE COURT: Definitely. 
MR. CONNOLLY: If I am walking down a side walk and I fall, I 
needn't be contributorily negligent and the District may not be negligent. 


_ Just an unavoidable fall. There are so many slips, trips, falls. 
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THE COURT: Oh, I think that is included in the charge on contri- 
butory negligence. 

MR. BERLOW: Ido, too. 

THE COURT: I see what your point is. Anyway, you made it for 
the record. | 

* * ov 

| §-31 (Whereupon at 10:32 a.m., the Jury retired to deliberate. ) 

(Whereupon at 3:50 p.m., the Jury returned to the courtroom. Mr. 
Berlow present as counsel for Plaintiff; Mr. Casey, of Hogan & Hartson, 
present for Defendant. ) | 

THE COURT: Will the foreman arise, please. 3 

I don't want you to indicate to the Court how you stand one way or 
the other, but am I correct in assuming you are having difficulty arriv- 
ing at a verdict? | 

THE FOREMAN: That is correct. i 

THE COURT: Well, Iam going to excuse you for the night, and 


ask you to resume deliberations in the morning. 





* 


April 23, 1958 


*x ik 
| 


(The Jury returned to the courtroom at 11:02 a. ” 
THE COURT: All right. : 


THE CLERK: Mr. Foreman, has the Jury agreed upon its verdict? 
THE FOREMAN: We have. 
THE MARSHAL: May I have it, please. 
THE COURT: Just read the verdict to them. 
THE CLERK: Yes. | 

"United States District Court for the District of Columbia 

"Ida M. Fine, Plaintiff : 

vs 

"Giant Food Stores, Inc., Defendant : 

"Civil Action 886-55 : 

"We the Jury, in the above-entitled cause, find for the 
Plaintiff, Ida M. Fine, and against the Defendant, Giant Food 
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Stores, Inc., and assess damages for the Plaintiff, 


Ida M. Fine, in the sum of $15, 000. 
"Dated April 23, 1958." 
Signed, "Clarence W. Owens, Jr., Foreman.” 
Members of the Jury, your foreman says that your verdict in this 
case is for the Plaintiff in the sum of $15,000. Is that your verdict, so 


say you each and all? 


* 


507A {Filed April 15, 1958] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 14th day of April, 
1958, before the Court and a jury of good and lawful persons of this 
district, to wit: 

Bernard A. Contee Agnes M. Fadeley 

Clarence W. Owens, Jr. Flora G. Pollard 

Louis H. Kohoutek James E, Thomas 

Leonard E. Bolen Henry Trachtenberg 

Roland F. Lauzier Theodore T. Mars 

Christine C. Echols Ulysses Marshall 
who, after having been duly sworn to well and truly try the issues be- 
tween Ida M. Fine, plaintiff and Kass-Berger, Incorporated, defendant 
and after this cause is heard and given to the jury in charge, they upon 
their oath say this 15th day of April, 1958, that they find for the defen- 
dant against said plaintiff by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing held 
and recover of plaintiff his costs of defense. 

_ By direction of HARRY M. HULL, Clerk 


Judge Luther W. Youngdahl By R. H. Pledger, Jr. 
Deputy Clerk 
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507B [Filed April 18, 1958] 


VERDICT AND JUDGMENT 


This cause having come on for hearing on the 14th day of April, 


| 
1958, before the Court and a jury of good and lawful persons of this 


district, to wit: 
Bernard A. Contee 
Clarence W. Owens, Jr. 
Louis H. Kohoutek 
John H. McAllister 
Roland F, Lauzier 
Christine C. Echols 


Agnes M. Fadeley 
Flora G. Pollard 
James E, Thomas 
Henry Trachtenberg 
Theodore T. Mars 
Ulysses Marshall 


who, after having been duly sworn to well and truly try the issues be- 
tween Ida M. Fine, Plaintiff and American Mosaic Company, Incor- 
; porated, defendant and after this cause is heard and given to the jury in 
charge, they upon their oath say this 18th day of April, 1958, that they 
: find for the defendant against said plaintiff, by direction of the Court. 
: WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing 
| held and recover of plaintiff his costs of defense. | 
HARRY M. HULL, Clerk 


By R. H. Pledger, Jr. 
Deputy Clerk 


By direction of 
Judge Luther W. Youngdahl 


908 [Filed April 23, 1958] ! 
VERDICT AND JUDGMENT i 
This cause having come on for hearing on the 14th day of April, 
1958, before the Court and a jury of good and lawful persons of this 
. district, to wit: | 
Bernard A. Contee Agnes M. Fadeley 
Flora G. Pokard 
James E. Thomas 


Clarence W. Owens, Jr. 
Louis H. Kohoutek 

John H. McAllister 
Roland F. Lauzier 
Christine C. Echols 


Henry Trachtenberg 
Theodore T. Mars 
Ulysses Marshall 


ee 
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who, after having been duly sworn to well and truly try the issues be- 


tween Ida M. Fine, plaintiff and Giant Food Stores, Inc., defendant, 
and after this cause is heard and given to the jury in charge, they upon 
their oath say this 23rd day of April, 1958, that they find the issues 
aforesaid in favor of the plaintiff and that the money payable to him by 
the defendant by reason of the premises is the sum of $15, 000. 00. 
WHEREFORE, it is adjudged that said plaintiff recover of the 
said defendant the sum of $15, 000. 00 together with costs. 
By direction of HARRY M. HULL, Clerk 


Judge Luther W. Youngdahl By R. H. Pledger, Jr. 
Deputy Clerk. 


509 [Filed May 2, 1958] 


MOTION FOR JUDGMENT FOR DEFENDANT OR 
A NEW TRIAL 


Comes now the defendant Giant Food Stores, Inc., by its attorneys, 
and moves the Court pursuant to Rules 50 and 59, F.R.C.P. to enter 
judgment for the defendant as if a verdict for said defendant had been 
directed, or in the alternative to grant a new trial, and for reasons 
therefor says: 

I. This defendant was entitled to a directed verdict as a matter 
of law. 

Il. The verdict is contrary to the weight of the evidence. 

Ill. The verdict may be based upon a finding of negligence and 
proximate cause not supportable in either law or fact. 

IV. The Court received improper evidence. 

V. The Court refused to correctly instruct the jury. 

Vi. The defendant was prejudiced by the proceedings involving 
the other defendants. 


Each of these grounds is more fully set forth in the memorandum 
_ of points and authorities attached to this motion. 
HOGAN & HARTSON 


By /s/ Paul R. Connolly 
Attorneys for Defendant 
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510 [Certificate of Service | 


[Filed May 8, 1958] 
a. 4 MEMORANDUM IN OPPOSITION 


x * * * * * 





511 [Filed June 11, 1958] | 
c | MEMORANDUM 
a Originally, plaintiff sued three defendants ae Food Stores, Inc. , 

American Mosaic Company, Inc., and Kass-Berger, Inc; ) alleging negli- 

gence in the construction of a terrazzo floor in a Giant Food Store against 

all three defendants and alleging an additional ground of negligence against 

defendant Giant Food Stores, asserting that it failed to exercise ordinary 
care in the maintenance of the floor.2” : 
2 After the opening statement of plaintiff's attorney, the Court 
granted the motion of defendant Kass-Berger, Inc., for a dismissal 
against it, and at the end of plaintiff's case, the Court granted the 
motion of defendant American Mosaic Company, Inc. , for a directed 
verdict and denied the motion of defendant Giant Food Stores, inc., for a 
directed verdict. : 

The case was submitted to the jury against the remaining defen- 
dant, Giant Food Stores, Inc., on two issues of negligence in the main- 
+ , 912 tenance of the floor. 
cm | First: That defendant Giant cleaned the terrazzo floor with soap, 
when it knew, or should have known, that it was improper to use soap 
and that it created a slippery and dangerous condition of the floor. 


Second: That defendant Giant was negligent in mopping the floor 


; ! and in not properly drying it, thus creating a damp and dangerous condi- 
tion causing plaintiff to fall. | 

. 1/ The plaintiff, 72 years of age at the time of her accident, fell in the 

_ Giant Food Store located at Newark Street and Wisconsin Avenue. She had 


entered the store, completed her purchases, and gone through the check- 
out counter. A short distance from the check-out counter, as she pro- 
ceeded toward the exit, she fell. | 


CC eC $e sé... =a 


152 
After a jury verdict of $15, 000 for plaintiff, defendant has moved 
. for judgment notwithstanding the verdict, or a new trial. 

Although several other points are urged in defendant's memorandum 
submitted to the Court, 2/ only three were urged upon the Court at the oral 
argument on the motion, viz.: 

I. That there was insufficient evidence to go to the jury on the 
issue of defendant's negligence in using soap to clean the terrazzo floor. 

Il. That there was insufficient evidence to go to the jury on the 
issue of defendant's negligence in not properly drying the floor after 
mopping the same. 

il. That the Court erred in receiving evidence that after plain- 
tiff's fall, defendant no longer used soap in cleaning the floor. 

L 


That there was insufficient evidence to 
go to the jury on the issue of defendant's 
negligence in uSing soap to clean the 
terrazzo floor. 


213 Plaintiff called John Smiley, manager of the Giant Food Store in 
which plaintiff fell, who testified that it was the custom of the store to 
wash its floor every morning shortly before it opened for business at 
nine o'clock. The floor was cleaned with whatever cleansers happened 

| to have been damaged en route. Rather than return or discard the broken 
merchandise, the store used it for cleaning the floor. Asa result, there 
is no accurate record of what cleansers were used--sometimes soaps, 
sometimes detergents, sometimes Clorox was added to the mixture. The 
store was opened on November 1,1954, and the floor was washed every 
morning thereafter, except Sundays and holidays. Plaintiff's fall oc- 
curred on February 23, 1955. 


2/ ‘The Court has carefully considered the other arguments raised 
by the defendant in his motion and finds them without merit. They do 

not raise sufficient question to require discussion in this memoran- 
dum. 
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An expert witness, John Leonard, a chemist employed at the 
Bureau of Standards, testified on plaintiff's behalf concerning the 
chemical effect of using soap on a terrazzo floor.2/ He stated that a 
calcium stearate (a grease as insoluble as marble) would form asa 
result of the contact of the soap and the cement in the terrazzo. If 
Clorox were included in the solution with the soap, the formation of the 
grease would be accelerated and the condition aggravated. On the other 
hand, the use of detergents on the floor would be quite proper and would 
have no evil effects. He did not know how quickly the grease would 
form, but felt certain that after fifty washings with soap the slipperi- 
ness of the floor would be substantially increased. | 

Since the store was heavily trafficked, he was asked as to the 

possible effect of this amount of walking on the floor. He felt the 
effect was uncertain--the walking could either have an abrasive effect 
and remove the grease, or a polishing effect and increase the floor's 
slipperiness. About six months before this trial (about two and one-half 
years after plaintiff's fall) Leonard inspected the floor and saw no film 
upon it. However, it was brought out that the floor was then being cleaned 
with a different cleaner, Misto-Mint or Pepto-Mint, whose exact chemi- 
cal properties were not disclosed. : 

Other testimony corroborated Leonard's opinion that the use of 
soap was improper. Romeo Di Giulian, President of the American 
Mosaic Company, Inc., called as a hostile witness by the plaintiff, 
stated that neutral cleaning agents, not soap, should be used. (Trans- 
cript, pp.83-84). John M. Walton, an architect, added that in Frince 
Georges County schools, which he had built with terrazzo floors, main- 


tenance was conducted without the use of soap. 


All of this evidence was uncontradicted by the defendant. 


3/ +‘ Defendant asserts that this witness was not qualified to state 

an opinion on this question. The Court is of the opinion that there was 
sufficient foundation laid for the admission of his testimony and it was 

for the jury to determine its probative value under the Court's instruc- 
tion on expert testimony. 





' on the issue of improper use of soap was properly submitted to the jury. 


154 
The Court has carefully reviewed the evidence and the case law on 
this issue and believes that the finding of negligence and proximate cause 


Defendant has argued further that conceding this to be true, there 
is no evidence that it knew or should have known of the danger of the use 


- of soap and water. In the light of Mr. DiGiulian's testimony cited above, 


~ and noting the fact that defendant operates many stores of similar con- 2 


_ struction in the metropolitan area where people are invited to enter, the 
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Court is of the opinion that the jury could reasonably conclude that with 
the use of ordinary prudence defendant could have and should have 
become informed as to the proper maintenance of its floor. 
II. f 
That there was insufficinet evidence to go : 
to the jury on the issue of defendant's neg- 


ligence in not properly drying the floor 
after mopping the same. 


There was a dispute in the evidence as to whether defendant mopped , 
the floor shortly before plaintiff fell. Defendant asserted the floor had “8 
been mopped before the store opened but denied the floor was mopped 


_ shortly before plaintiff fell. Defendant conceded, however, that employ- 


ees charged with the duty of keeping the floor clean were required to mop 
the floor whenever a Situation was created which required it. 


Plaintiff testified that she saw an employee mopping the floor not 


far from where she fell, and that the floor was damp where she fell. 


In a motion such as this the testimony must be considered in the v 


light most favorable to plaintiff # From this testimony the jury could v7 
reasonably infer that the floor had been mopped in the vicinity where 
plaintiff fell and had not been properly dried. 


Defendant has cited five cases to the Court to sustain its conten- 


tion that the evidence of negligence and causal relationship discussed 


4/7 Brown, the man whose job it was to mop the floor, was not called 

aS a witness. Although defendant's witness stated they saw no water on 

the floor, no one contradicted plaintiff*s testimony that the floor was ” 
damp. 
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under point I is too speculative. All of these cases deal with a Situation 
where no evidence of negligence was introduced. Thus in Taylor v. 

316 Crane Rental Co. at the only fact shown was that of the crane's 
falling, and in MacMaugh v. Baldwin, ©’ that plaintiff fell down the stairs 
was proved, but no evidence which would tend to explain the accident was 

- brought forward. Similarly, in Brown v. Capital Transit Co. ot all that 
came out at the trial was that plaintiff fell while alighting and lost her 
heel and that there were iron hobnails at the top of the stairs to prevent 
one from falling. The opinion of the Court of Appeals in’ Reese v. Capital 
Transit Co. 2 is very short and the evidence, therefore, somewhat un- 


clear, but again it appears that the cause of the accident was totally un- 





explained. | 
The recent case of Pomeroy v. Pennsylvania R. R. cof! follows 
this same reasoning. In that case Mrs. Pomeroy left her seat in a mov- 
ing passenger train and walked into the vestibule. She was found dead 
on the track with the vestibule doors open. The possibility of suicide was 
precluded. There was testimony that five minutes before the doors were 
closed and checked by a railroad employee. Varying grounds of negligence 
were alleged: failure to inspect the doors properly, use of a defective 
lock, too infrequent inspection of the condition of the doors. The Court 
said: "This is not a case * * * where the evidence can be said to give 
some support to several conflicting possible inferences, a situation where 
the jury's function is apparent. The proof here sheds no light on either 
| De possibility. * * * The plaintiff has thus failed to present facts war- 
ranting one of the inferences necessary to establish the act of negligence 


relied on."' (Pomeroy case, supra, at 280). 


S/S ___— App. D.C. (Apr. 24, 1958). 
6/ 99 App. D.C. 247, 239 F.2d 67 (1956). 
7/15 App. D.C. 337, 127 F.2d 329 (1942). 
8/ 97 App. D.C. 274, 230 F.2d 824 (1956). 
9/ 99 App. D.C. 272, 239 F.2d 435 (1957). 
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One should contrast with the above, the Supreme Court cases of 

11 
Lavender v. Kurn 10/ and Schulz v. Pennsylvania R.R. Co. — 
preting Federal statutes where negligence is an issue. The Supreme 


inter- 


Court emphasized the importance of jury trial in deciding the issue of 
negligence. 

"Issues of negligence, therefore, call for the exercise of common 
sense and sound judgment under the circumstances of particular cases. 
"We think these are questions for the jury to determine. We see no 
reason, so long as the jury system is the law of the land, and the jury 
is made the tribunal to decide disputed questions of fact, why it should 
not decide such questions as these as well as others'"’. y2/ 

In both of these cases the exact cause of the accident was unex- 
plained but the plaintiff had introduced some evidence to sustain the 
inference that defendant's negligence had brought about the injury. 

In Schulz v. Pennsylvania R.R. Co., 13/ Schulz had gone down to 
the docks to work the tugboats. Three of the boats were dark and one 


only partially illuminated by a spotlight from the pier. He was found in 


518 the water, drowned. Foul play or drunkenness or suicide was con- 


ceded to be too remote to be considered a reasonable possibility. Despite 

the fact that various alternatives were presented as to the cause of the 

accident (poor lighting conditions, ice on the boats, or plaintiff's own 

carelessness) the Court held the question to be one for the jury to decide. 
Similarly, in Lavender v. Kurn 14/ a switchman was struck on the 

, back of the head by a hard dull object and was killed at the same time a 

passing train sped by. Plaintiff contended a mail hook attached to the 


moving train caused the death; defendant contended that the deceased had 


10/ 327U.S. 645, 66S.Ct. 740, 90 L. Ed. 916 (1946). 

lly 350 U.S.523, 76S.Ct.608, 100 L. Ed. 668 (1956). These two 
Supreme Court cases were cited and discussed in the Pomeroy case, 

n.9 supra, as persuasive where common law negligence alone is at issue. 
12/ ibid. at 525. 

13/ id. 

14/ n. 10 supra. 
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been murdered. Various mathematical computations were introduced 
to show that it was impossible for the mail hook to have swung so far 
as to strike the deceased. The Court, admitting the cause of death was 
unclear, said: "It is no answer to Say that the jury's verdict involved 
speculation and conjecture. Whenever facts are in dispute or the evi- 
dence is such that fair-minded men may draw different inferences, a 
measure of speculation and conjecture is required on the part of those 
whose duty it is to settle the dispute by choosing what seems to them to 
be the most reasonable inference. Only when there is a complete ab- 
sence of probative facts to support the conclusion reached does a rever- 
sible error appear. But where, as here, there is an evidentiary basis 
for the jury's verdict, the jury is free to discard or disbelieve whatever 
facts are inconsistent with its conclusion." 15/ ! 
On the second point, defendant has cited to the Court Stephens v. 
219 Sears Roebuck & Co., 16/ where the Court affirmed an n.o.Vv. 
judgment entered by the lower court. That case arose pbeauise of a slip 
by the plaintiff in the washroom of the department store. Plaintiff testi- 
fied that she ''seemed to hit a greasy or slick spot, my feet flew out from 
under me, andI hit the floor."’ Her friend also testified that the floor 
was Slick and shiny from which she (the friend) concluded it was waxed. 
Defendant showed, however, that there were no grease spots on the floor 
and that the floor was cleaned every morning with a special cleaner not 
containing wax or oil. : 
No such rebuttal was presented here. Plaintiff's assertions of 
dampness remain uncontested in the case at bar, while her suggested 
inference from the fact of the mopper's presence in the area is also un- 


challenged. It is also worthy of consideration that her — is far 


more definite than ''seemed slick and shiny". Ey ! 
The case of Bellevue v. Haslup 18/; is somewhat closer to the situa- 


tion here. There, at the time of the motion for directed verdict at the 
15 ibid. at 653. | 

16/ 212 F.2d 260 (C. A. 7 1954). ! 

17/ Transcript pp. 34, 37, 38. 

18/ 80 App. D.C. 181, 150 F.2d 160 (1945) 
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close of plaintiff's case, the only evidence presented was the testimony 

of the hotel physician that she noticed the floor was wet outside plaintiff's 

door. She declined to say that this wetness was due to waxing. The 

only connection between this wetness and the hotel was plaintiff's testi- 

mony that she saw two employees with a mop and bucket at the end of 

the hall just before she slipped. The District Court denied the motion 
520 for a directed verdict at that point. The Court of Appeals, fol- 

lowing the receipt of all the evidence, affirmed. 

Defendant's theory of the reason for the fall in the case at bar-- 
insofar as it suggested an alternative theory to plaintiff's own -- was that 
it was caused by a spontaneous fracture, the result of a brittleness of 
bone which normally occurs in elderly people. All doctors agreed, how- 
ever, that some trauma was necessary before such a fracture would 
occur. Normal walking could not cause such a fracture. Although rela- 
tively unlikely, it was possible that a sudden twist or turn could cause 
a spontaneous fracture. There was no evidence that plaintiff had, indeed, 
made such a twist or turn. 

The Court has carefully reviewed the evidence in this case, has 
read that part of the transcript which has been transcribed and has had 
other parts read to it by the court reporter, and examined the applicable 
case law and finds that there was sufficient evidence to support the jury's 


finding on either or both grounds of negligence in maintaining the floor. 


Il. 


That the Court erred in receiving evidence 
that after plaintiff's fall defendant no longer 
used soap in cleaning the floor. 


The Court is aware of and fully accepts the general rule that re- 


19/ 


pairs or changes after an accident are not admissible to show negligence. 


However, this rule has exceptions where the evidence of later repairs 


19/ 2 Wigmore on Evidence 154 Sec. 283 (3rd ed. 1940); Columbia & 
P.S.R. Co. v. Hawthorne, 144 U.S. 202, 12 Sup. Ct. 591, 36 L. Ed. 405 
Heel Altemus v. Talmad Talmadge 61 App. D.C. 148, 58 F. 2d 874 (1932) 
dicta 
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or change is introduced for some other purpose. Thus Wigmore cites 
with approval the following language: | 
O21 "The general rule, established by the overwhelming weight of 
authority, is that evidence of such subsequent changes is not admissible 
to show negligence nor as an admission of negligence. There are, how- 
ever,certain clearly established exceptions to the general rule within 


which such evidence is competent. These exceptions may be classified 





as follows: (1) Where such evidence tends to show ownership or control 
of the place where the injury occurs, where such ownership or control is 
controverted; (2) When the question in controversy is as to whose duty it 
was to make repairs; (3) to contradict a witness; (4) to show that the in- 
jury was brought about in the manner alleged; (5) to show existing condi- 
tions under certain circumstances at the time of the injury oe a0/ 
The evidence of the change in cleaning agents was introduced at 
two points: the first time, during the cross-examination of John Smiley, 
the manager of the Giant Store at the time of the accident; and the second, 
on redirect of John Leonard, the chemical expert brought forward by the 
plaintiff. 
Mr. Smiley's testimony on this point was as follows: 
Q - Have there been any changes in the construction or cleaning 
methods ? | 
A - Acouple of changes. 
x * * | 
A - (We) still use soap and water. ..a different kind of soap. 
. Now use a liquid soap. . . a liquid paste. 
He was asked the name of the new soap and he answered "Pepto- Mint 
Floor Cleaner", which he described as having a special odor and giving 
522 a nice fragrance. | 


He testified that its use began about six months ago and the floor 


looks a little cleaner now. The same color of the floor was still present, 


20/ Shelton v. Southern R. Co. 193 N.C. 670, 139 S. R. 232 (1927) 
cited in 2 Wigmore on Evidence 156 Sec. 283 (3rd ed. 1940). 





160 
black and gray instead of the original pink and green of the marble chips. 
As far as he could determine the floor was just as Slippery as before. 

He did not see plaintiff's counsel with another person inspect the 
floor since the change had been made to Pepto-Mint. 22/ 

It appears to the Court quite clear that this testimony is admis- 
sible under the fourth and fifth exceptions cited above and quoted with 
approval by Wigmore. While there is no case directly on this point in 
this jurisdiction, the language of the Court in Avery v. S. Kann & Sons 
Co. 22/ appears to follow the Wigmore view. 

We note further the relevance of this testimony on the issue of 
whether Giant knew or should have known of the danger involved in the 
use of soap. | 

The second time the change was mentioned at the trial it was done 
without objection. On cross-examination, Mr. Leonard was asked the 
following: 

"Q Have you seen the deposition of calcium stearate on a floor 

having undergone fifty washings ? 

A The only floor I have examined closely is the one that was 

raised in the hypothetical question here, and I could not see any 


evidence of a deposition on that particular floor. 


Q And that was six months ago? 
A Several months ago anyway. 

923 Q Six months ago when you looked at it, you didn't see any? 
A Did not see any deposition." 


This obviously was intended to prove that the grease not only was 
absent at the time Leonard saw the floor but also was absent more than 
two years before when Mrs. Fine sustained her fall. This went to the 
heart of plaintiff's case. 

On re-direct, therefore, plaintiff attempted to show why no grease 


was on the floor at the time of the inspection some two years later. He 


21/ The above is not transcribed, but is a summary of the testimony 


as read to the Court by the court reporter. 
22/ 67 App. D.C. 217, 91 F.2d 248 (1937). 
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did so by showing that a new cleaner had been put into use whose exact 
chemical properties were unknown, from which the jury could draw the 
inference that the grease was on the floor, but had been dissolved by 
this new cleanser. All of this testimony was admissible under the 
general credibility exception to the rule of exclusion and our Court of 
Appeals has so stated. 23/ | 

The Court, before ruling on this evidentiary question, has re- 
read all of the transcript which has been printed and has: had other por- 
tions read to it and does not feel that the evidence, even if inadmissible, 
in view of the fact that the change occurred later than two years after 


the accident, prejudiced the defendant. 


The motion is in all respects denied. Counsel will present the 


appropriate order. 


23/ Avery v. S. Kann & Sons Co. n. 22 supra. 
/s/ Luther Ww. Youngdahl 
Judge 
June 11th, 1958 | 


[Filed June 19, 1958] : 
ORDER | 
Upon consideration of the Motion of the defendant, Giant Food 
Stores, Inc., for judgment notwithstanding the verdict or a new trial, 
it is by the Court this 19th day of June, 1958, | 
ORDERED, That the Motion be and is hereby denied. 


/s/ Luther W. Youngdahl 
Judge 


[Certificate of Mailing | | 








end 
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525 [Filed June 25, 1958] 
NOTICE OF APPEAL 3 
Notice is hereby given this day of June 1958, that defen- : 


dant Giant Food Stores, Inc. hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 23rd day of April, 1958 in favor of plaintiff Ida M. Fine 
against said defendant Giant Food Stores, Inc. 

HOGAN & HARTSON 


By /s/ Paul R. Connolly 
Attorney for Defendants 


EXCERPTS FROM PLAINTIFF'S EXHIBIT 2 


SECTION IX TERRAZZO ~4 
i. Work To Be Done: This Contractor shall furnish all labor 
and material required to complete all terrazzo shown on the drawings 


or herein specified, as follows: 


* * * 


ES, Ys 


Sales area and meat cutting room in Giant Store. 
The above include the necessary divider strips, edging strips, 

_ Sand bed and topping, as specified and required in the specifications set 
forth for material and workmanship by the National Terrazzo and Mosaic 
Association. 

Samples shall be submitted to the architect for approval. 
2. Materials: 
(A) Cement: Natural Portland Cement shall conform to 
the Standard Specifications of the A.S.T.M., C9, latest edition. 

_ White Portland Cement as made by the Medusa Portland Cement Co., 

_ Cleveland, Ohio; Atlas Portland Cement Co., New York, N. Y.; or 
equal as approved by the architect. 

* * * 
(F) Colors and percentage of marble granules: Mortar 
_ colors shall be chemically pure, lime proof, unfading pigments in colors 


and amounts as required by color selection. 
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Name of % Of Granule Cement and Coloring 
Marble #1 #2 : 
Color #1 Yellow Veroma 50% 40% Waterproof white cement 
White 10% 0% add small amount of 
yellow pigment 
Color #2 Belgian Black 65% 35% Waterproof grey cement 


color black by adding 


black pigment 
Color #3 Chip 75% Pink Waterproof grey cement 
Tennessee color 


25% Cardiff Green 7 


Sizes 1/2 #1 and 1/2 #2 w/grey cement. | 


* * * 
1st floor sales area and meat cutting room, Giant Color #3 
For exact location of colors, see drawings. | 
(G) Non-Slip Aggregate: Non-slip ee shall be 
Aluminum Oxide or other approved rust-proof abrasive material that is 
not affected by cleaning compounds, of size and colors selected and in- 
stalled in accordance with manufacturers instructions. All floor instal- 
lations of terrazzo shall contain non-slip aggregate. 
The non-slip safety strips give pattern type shall be as made by Integro, 
Inc., Trenton, New Jersey, or equal. : 


* ¥ * 
4. Cast-In Place Terrazzo 


(A) Thoroughly clean surface of concrete which is to re- 
ceive terrazzo. i 

(B) Underbed: Over 1/4" bed of sand lay mixture 1 1/38" 
thick of one part cement and four parts sand on waterproof felt, and 
bring same to a level 5/8" below finish floor level. , 

(C) Divider Strips: Install divider strips with proper 
anchorage, and as shown on the plans into the underbed while same is 
still semiplastic. : 

Panels bounded by strips, unless shown otherwise on drawings, shall 
be approximately 2' 0" x 2' 0". | 

(D) Topping: Mix: The topping proportions shall be 100 
Lbs. of cement to 200 lbs. of Marble granules mixed dry, add water to 


| 
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make mix plastic but not too wet. 
Add color pigments to obtain colors as noted. 


Marble granules to be in proportions as noted. 


See Manufacturers Instructions for proportions of non-slip aggregate. 


* 1K 


* 
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QUESTIONS PRESENTED 


1. Whether a jury may infer that a plaintiff fell in the 
defendant’s store by reason of a recently mopped floor 
from evidence (a) that an employee was seen in another 
part of the store mopping an area of the floor and, (b) that 
plaintiff after her fall experienced a vague sensory impres- 
sion that the floor was ‘‘damp’’ but when there was direct 
testimony that the floor at the place of fall had not been 
recently mopped and no water or dampness was observed 
by any witness, even the plaintiff. 


2. Whether the jury may infer that the plaintiff fell 
by reason of an accumulation of soap film upon the floor 
of defendant’s store from testimony of a chemist that re- 
peated washings of a terrazzo floor with soap and water 
would cause such a condition to exist, but where there was 
no evidence that a sufficient number of such washings had 
taken place, and where the expert could not explain what 
effect traffic, the admitted use of detergents or a sealer 
would have upon such a possible film, and where there was 
no testimony that such a film had ever existed or that 
there had been any unusual difficulty with traction in the 
store. 


3. Whether a storekeeper is chargeable with negligence 
in using soap and water to clean a terrazzo floor in the 
absence of a showing of actual knowledge that such a 
method was improper and in the absence of any evidence 
that generally and customarily the use of soap and water 
was avoided by other persons possessing such floors. 


4. Whether recent Supreme Court opinions in F.E.L.A. 
eases have changed the criteria upon which to judge 
whether a common law negligence action shall be sub- 
mitted to the jury. 


d. Whether the introduction of evidence, showing that 
the defendant, much subsequent to the accident, had 
changed the method of cleansing its floor, was improper 
and prejudicial. 














Questions Presented. 
Jurisdictional Statement 
Statement of the Case 
Statement of Points 


Summary of Argument 


Argument 


I. The Trial Court Erred in Permitting the Jury 
to Infer from the Evidence that Defendant Had 
Freshly Washed the Floor Where Plaintiff Fell 
and Failed to Dry It Properly 


Il. The Trial Court Improperly Permitted the Jury 
to Infer That Defendant Was Negligent in 
Using Soap to Clean Its Terazzo Floors 


III. Reversal Is Required Because the Verdict May 
Have Been Based on a Ground of Negligence 
Improperly Submitted to the Jury 


IV. The Court Improperly Admitted Evidence of 
Subsequent Change in Cleaning Methods 


Conclusion 


TABLE OF CASES 


Altemus v. Talmadge, 61 App. D.C. 148, 58 F. 2d 874, 
cert. denied, 287 U.S. 614 (1932) 
Avery v. S. Kann Sons Co., 67 App. D.C. 217, 91 F. 2d 
248 (1937) 32, 34, 35 
Belleview v. Haslup, 80 U.S. App. D.C. 181, 150 F. 2 
160 (1945) 
Bornstein v. R. H. White Co., 259 Mass. 34, 155 N.E. 
COTE GOT ae olen ie lmseteinrelmnedeseseioseleposelotatalayfopejeter—teiate 
Brodsky v. Safeway Stores, Inc., 80 U.S. App. D.C. 
301, 152 F. 2d 677 (1945) 
Brown v. Capital Transit Co., 75 U.S. App. D.C. 337, 
127 F. 2d 329, cert. denied, 317 U.S. 632 (1942) ... 16 











Index Continued. 


Page 


Cahill v. New York, NA. &H. BR., 224 F. 2d 687 (2d 
Cir. 1955), rev’d, 350 U.S. 896, remand on other 
grounds, 351 U.S. 183, rev’d on other grounds, 236 

_ F.2d 410 (2d Cir. 1956) 

Camp v. J. H. Kirkpatrick Co., 950 S.W. 2d 413 (Tex. 
Civ. App. 1952) .....----- 

Capital Transit Co. v. Gamble, 82 U.S. App. D.C. 57, 
160 F. 2d 283 (1947) .....---- ee ee eee eens 1 

Collins v. District of Columbia, 60 App. D.C. 100, 48 

“F.2d 1012 (1931) ...---- eee eee ree 

Columbia & P.S. R.R. v. Hawthorne, 144 U.S. 202 


6) b) eee 

Kernan v. American Dredging Co., 355 U.S. 426 (1958) 

Kieffer v. Capital Transit Co., 94 U.S. App. D.C. 95, 
914 F. 2d 241 (1954) 

Knopp v. Kemp & Herbert, 193 Wash. 160, 74 P. 2d 
Q94 (1938)... 2 sence eee reese eect eee tetee 

Lavender v. Kurn, 397 U.S. 645 (1946) 

Louisville & N. R. R. v. Farmer, 220 F. 2d 90 (6 
Cir. 1955) 

Lowden v. Hanson, 

MacDonald v. Gimbel 
Atl. 804 (1936) 

MacMaugh v. Baldwin, 


94 945 (1955) ..--- eee eee cere eter ees 

McCarr v. National & Providence Worsted Mills, 24 
R.I. 447, 53 Atl. 320 (1902) 

McLure v. New Castle Dry Goods Co., 93 Pa. Super. 

; 606 (1928) 

'Mohl v. Chase Nat’1 Bank, 162 

Supp. 534 (City Ct. N.Y. 1936) 

Myers v. Shell Petroleum Corp., 153 Kan. 287, 110 P. 2d 
| 810 (1941) 





Index Continued. 


ii 


Page 


Nash v. Raun, 149 F. 2d 885 (3d Cir.) cert. denied, 326 
U.S. 758 (1945) 

North American Graphite Corp. v. Allan, 87 U.S. App. 
D.C. 154, 184 F. 2d 387 (1950) 

Patton v. Wells, 121 Fed. 337 (5th Cir. 1903) 

Pennsylvania R.R. v. Chamberlain, 288 U.S. 333 (1933) 

Pennsylvania R.R. v. Pomeroy, 99 US. App. D.C. 272, 
989 F. 2d 485 (1956), cert. denied, 353 U.S. 950 
(1957) 

Reece v. Capital Transit Co., 97 U.S. App. D. 
930 F. 2d 824 (1956) 

Rogers v. Missouri Pac. R.R., 352 U.S. 500 (1957) .... 

St. Lewis v. Firestone, 130 A. 2d 317 (D.C. Mun. App. 


A. 2d 800 (1948) 

Shulton v. Southern Ry., 193 N.C. 670, 139 S.E. 232 
(1927) 

Stephens v. Sears 
Cir. 1954 


r. ) 
Terre Haute & 


774 (5th Cir. 1942) 

Travelers Ins. Co. v. Wilkes, 76 F. 2d 701 (5th Cir.) 
cert. denied sub nom Hirsig v. Travelers Ins. Co., 
296 U.S. 604 (1935) 

Union Light, Heat & Power Co. v. Lakeman, 156 Ky. 
133, 160 S.W. 723 (1913) 

United States v. United States Gypsum Co., 67 F. 
Supp. 397 (D.C. D.C. 1946), rev’d on other grounds, 
333 U.S. 364 (1948) 

Walker v. Dante, 61 App. D.C. 175, 58 F. 2d 1076 (1932) 

Woolworth, F. W. Co. v. Williams, 59 App. D.C. 347, 
41 F. 2d 970 (1930) 


16 


16 


26 


28 














Index Continued. 


STATUTES 


D. C. Code (1951) 
§ 11-305 (1951) 
$ 11-306 (1951) 


United States Code 


MISCELLANEOUS 


Annot., 170 A.L.R. 7 (1947) 
McCormick, Evidence (1954) 
Restatement, Torts, § 343 (1934) 
Note, Supreme Court Certiorari Policy in Cases Aris- 
ing Under the FELA, 69 Harv. L. Rev. 1441 (1956) 29 
IL Wigmore, Evidence (3d ed. 1940) 31 





IN THE 


United States Court of Appeals 


For rae Disreicr or CotumBra Circuit 


No. 14,680 


Giant Foop Stores, Inc., Appellant 


v. 
Ipa M. Finz, Appellee 


On Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This was a suit for damages for injuries sustained by 
plaintiff when she fell in defendant’s store, located in the 
District of Columbia (J.A. 3). The jurisdiction of the Dis- 
trict Court was based upon D. C. Code §§ 11-305, 11-306 
(1951). After a jury verdict for plaintiff, the court en- 
tered final judgment thereon (J.A. 147-48, 149-50) from 
which defendant has appealed (J.A. 162). Jurisdiction is 
vested in this Court pursuant to 28 U.S.C. § 1291 (1952). 
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STATEMENT OF THE CASE 


‘This is an appeal from a judgment of the District Court 
entered upon a jury verdict for the plaintiff, Ida M. Fine, 
against defendant Giant Food Stores, Inc., for injuries 
received by plaintiff in defendant’s store (J.A. 3, 147-48, 
149-50). The injuries arose from a fall sustained by 
plaintiff allegedly caused by defendant’s negligence in 
maintaining its terrazzo floor in a slippery and dangerous 
condition. (J.A. 3). Suit was originally brought against 
three defendants, Giant, American Mosaic Co., Inec., and 
Kass-Berger, Inc., alleging, as to the latter two, negligence 
in constructing and maintaining the floor (J.A. 3). Kass- 
Berger built the store occupied by Giant and was its lessor, 
and American Mosaic, the subcontractor employed by Kass- 
Berger, was the company which actually installed the floor 
(J.A. 4). The court granted the motion of defendant 
Kass-Berger for dismissal against it after plaintiff’s open- 
ing statement (J.A. 148, 151). Defendant American Mosaic 
was granted its motion for a directed verdict at the end 
of plaintiff’s case (J.A. 149, 151). Defendant Giant moved 
for a directed verdict on two grounds at the same time 
(J.A. 113). The court granted this motion insofar as 
it pertained to any claimed negligence in its use of a ter- 
razzo floor (J.A. 114), but refused to do so on Giant’s 
alleged negligence in failing to maintain the floor in a 
reasonably safe condition (J.A. 114). This motion was 
renewed at the close of all the evidence, and again denied 
by the court (J.A. 135). The case was submitted to the 
jury on two grounds: first, that the defendant was negli- 
gent in using soap to clean its floor, which allegedly 
ereated a slippery film, and secondly, that defendant neg- 
ligently mopped the floor and left it damp and slippery 
at the point where plaintiff fell (J.-A. 139). After trial, 
Giant moved for judgment notwithstanding the verdict 
or a new trial (J.A. 150). Both motions were denied by 
the court in a memorandum opinion (J.A. 151-51). This 
appeal is based on the following grounds: 
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1. The trial court refused to enter a directed verdict for 
defendant on either or both claims of negligence; 


9.The trial court improperly received evidence as to 
defendant’s post-accident cleaning methods. 


Plaintiff Ida M. Fine testified as follows: She entered 
defendant’s store, located at 3336 Wisconsin Avenue, N.W. 
on the afternoon of February 23, 1954, to buy some gro- 
ceries (J.A. 9-10). In selecting her purchases, she pushed 
a cart, into which she placed the items she expected to buy 
(J.A. 10). She had never had difficulty walking on the 
floor before, nor did she on the day of the accident, except 
when she fell (J.A. 18). After choosing several items, 
Mrs. Fine stopped at a counter to get some canned goods, 
and noticed a man mopping the floor nearby in the aisle 
(J.A. 22). The mopping was being done ‘‘quite a ways 
away’’ from the Wisconsin Avenue door through which 
she entered (J.A. 10) and, according to her testimony, was 


not near the spot where she subsequently fell (J.A. 22). 
She noticed that the man also ‘‘had a bucket with a wringer 
inside of it’? and was actually mopping the floor (J.A. 10) 
although there was no testimony on whether the bucket 
contained soapsuds. 


After selecting her articles, plaintiff went to the check- 
out counter, where she paid for the purchases and they 
were put in a small bag (J.A. 11). She then left the 
opposite end of the check-out booth, and turned toward the 
Wisconsin Avenue exit door (J.A. 11). 


The following colloquy then took place: (J.A. 11) 


‘*A, After I had my things, small bag of groceries, 
I walked out and I no more than walked away from 
the checker’s desk when I fell. 


‘<Q. And what was it that caused you to fall? 
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‘$A. Well, I couldn’t say what it was, but I know my 
left foot slipped under me and my hand went this way 
(indicating), and I noticed the floor was damp. 


‘‘Q. How, did you you see it [the dampness] with 
your eyes? 


‘<A. No, I don’t know whether I saw it with my eyes 
or not. I just felt it, the dampness, with my hand.”’ 


After her fall, plaintiff was lifted up by two employees 
and sat on a window ledge (J.A. 12). She was then taken 
to Emergency Hospital for treatment (J.A. 13). Plaintiff 
informed no one either at or after the accident about the 
dampness of defendant’s floor; in fact, she did not inform 
her attorney until after suit was filed (J.A. 25). 


On ecross-examination, plaintiff testified that she did not 
faint while in the store. She admitted, however, that she 
was ‘‘shocked’’ and perspired when she fell, although she 
insisted that the dampness came from the floor itself and 
not from her perspiring hand (J.A. 24). 


John Smiley, manager, was in the back of the store at 
the time of the accident (J.A. 30). When he was notified, 
he went to the front and saw Mrs. Fine sitting on the 
ledge (J.A. 30). He inspected the area where she fell 
and found the floor clean and dry (J.A. 32, 38). To his 
knowledge, it had not been mopped since about nine o’clock 
that morning (J.A. 30, 39), approximately 644 hours before 
the accident. He testified further that N. B. Brown, the 
janitor whom Mrs. Fine had seen mopping, had been out 
of Giant’s employ for ‘‘quite some time’’ before the trial 
(J.A. 40). 


Gertrude O’Malley, called as a witness by defendant 
Giant, was at the check-out counter when plaintiff fell 
(J.A. 115). Although she immediately went to plaintiff 
and stood beside her, the witness noticed nothing on 
the floor (J.A. 116, 117): 
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‘“Q. Did you see any water on the floor? 


‘A. Not there. I don’t remember seeing water 
on the floor. 


‘‘Q. Did you see any heel marks or skid marks on 
the floor? 


‘“*A. No. 


‘‘Q. Now, did you have any occasion to walk on 
the area where Mrs. Fine had fallen? 

‘A. I was at the counter here (indicating); and I 
went over and stood beside where she fell. 


‘¢Q. Did you have any trouble walking or standing 
on that spot? 


“A. No, I didn’t.” 


Witness Harold W. Green, called by defendant Giant, 
packed Mrs. Fine’s bags for her at the checking counter 
just before her fall (J.A. 118-119). He actually witnessed 
the fall, testifying that ‘‘she looked as if she had fainted,”’ 
rather than skidding or sliding on the floor (J.A. 119). 
He observed that the floor was dry and did not remember 
seeing anyone mop in the area of the fall during the 
previous few hours (J.A. 120). 


Carl T. Roepken, the store’s assistant manager at the 
time of the accident, did not witness the fall but was called 
to the scene by a cashier (J.A. 125). He was asked by 
counsel what plaintiff had said to him (J.A. 125): 


‘*A. She told us that she slipped. So immediately 
thereabouts when she told us that she slipped, we 
checked around the floor area, and we couldn’t find 
anything that she slipped on. Also checked her shoes 
to see that possibly, maybe, something had stuck to 
her shoes; but there was nothing on her shoe. 


‘‘Q. Did you, yourself, examine the floor? 
‘‘A. Yes, sir. 








6 


‘<Q. Was the floor clean? 


‘¢A. The floor was clean and it was also dry at the 
time.’’ 

When asked whether the area of the fall had been 
mopped within an hour or two before the accident, he 
answered, ‘‘I will swear on the bible that it wasn’t.”’ 
(J.A. 126). 


‘The testimony set forth above was, in substance, all the 
evidence related to defendant’s alleged negligence in fail- 
ing to dry its floor properly after mopping; the trial court 
nonetheless submitted this issue to the jury. 


‘Certain evidence was then presented by plaintiff about 
defendant’s use of soap. On direct examination by plain- 
tiff’s counsel, manager Smiley testified that the store 
had opened November 9, 1953 (J.A. 27). It is closed one 
day a week (J.A. 36). The floor was mopped every morn- 
ing by a janitor before the store opened (J.A. 38). Boxes 
of soap and detergent which had been broken in transit 
and thus could not be sold to customers were used for 
the purpose (J.A. 28-30). Occasionally Clorox was added 
(J.A. 28). Otherwise, it was swept or mopped when re- 
quired because something was spilled or broken (J.A. 126). 


Of course, no witnesses indicated that there was any 
spilling or breaking in the vicinity of the accident, although 
the janitors were suppose to clean up without any prompt- 
ing. Store personnel had no way of knowing how many 
times soap had been used, compared to detergents, to 
clean the floor (J.A. 127). 


Chemist Leonard testified, over the objections of defend- 
ant, as an expert on the effect soap would have if used 
to clean a terrazzo floor. He identified terrazzo as a 
substance composed of ‘‘pieces of marble imbedded in 
Portland cement.’ (J.A. 46). The proportion of marble 
in such a floor runs between seventy and ninety percent 
(J.A. 68). He indicated that when ordinary soap was used 





7 


to wash a floor containing Portland cement, a chemical 
reaction would take place between the soap and cement 
(J.A. 52). This reaction would result, over a period of 
time, in the deposit of an insoluble soap film on the floor, 
which would increase its slipperiness (J.A. 53). He re- 
ferred to the film as ‘‘calcium stearate’’, and said that it 
would be insoluble in water (J.A. 47). The witness testified 
on cross examination that on a marble floor the deposit 
of soap film would be negligible, because its primary cause 
was lime found in the cement (J.A. 55). When asked how 
long the film would take to build up on a floor such as 
defendant’s he said: (J.A. 57) 


‘cA That is an exceedingly difficult question to 
answer. I can only— 


‘<Q. You can’t say whether it would be one month, 
six months, one year or three years? 


‘¢A. It would be my opinion that in a period of per- 
haps fifty or a hundred washings, that there would 
be—that the frictional characteristics of that surface 
would be signally altered. That is strictly my opinion. 


‘<Q. Now, have you ever tested the walkways or any 
surface for slipperiness? 


“A. No. 


‘¢Q. You never made any relative tests? 


‘©A J have never personally made a quantitative 
measurement.”’ 


The witness could not say whether the effect of traffic 
on the floor would be to abrade or polish such a soap film 
(J.A. 56). If detergents were used, there would be no 
film at all, because no chemical reaction would take place 
(J.A. 60). The addition of Clorox to ordinary soap powder, 
he thought, would aggravate the slipperiness (J.A. 53). 
He never explained what effect the use of a detergent 
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would have on a floor which had been washed with ordinary 
soap. (J.A. 50-51, 60). Presumably, since a detergent is 
a known grease cutter, the calcium stearate would be dis- 
solved. Leonard never personally saw a floor having 
undergone fifty washings with such a soap film deposit 
(J.A. 60). Although a coat of sealer, called a ‘‘neutral 
cleaner,’? had been put on the floor in question after it 
was laid (J.-A. 78), Mr. Leonard could not say without 
further information about its composition what effect this 
would have upon his hypothesis (J.A. 65). 


John M. Walton, an architect, was introduced as an ex- 
pert for plaintiff. He testified as to the propriety of in- 
cluding a non-slip substance called alondum in the com- 
position of level inside floors (J.A. 93), but this issue 
was eventually removed from the case by the trial court. 
The witness had not studied the relative slipperiness of 
walking surfaces or the maintenance of terrazzo floors 
(J.A. 95). He had received certain maintenance informa- 
tion from personnel for whom he had built buildings, and 
from folders published by terrazzo manufacturers (J.A. 
95). He testified, over defendant’s objection, that water 
free from soap was proper for cleaning terrazzo floors 
to avoid formation of a film (J.A. 98). 


Romeo DiGiulian, president of the American Mosaic 
Company, testified over objection that ‘‘generally neutral 
cleaners’’, which are ‘‘not supposed to have soap’’, are 
used to clean terrazzo floors. He admitted that he was 
not a chemist, and the court did not permit him to answer 
2 question about the effect of soap on terrazzo (J.A. 77-78). 
The man was obviously unqualified to testify about cus- 
tomary maintenance practices (J.A. 77). His company 
had made no recommendation whatsoever to Giant about 
maintaining its floors in the building in question (J.A. 78). 
Nor had it given any cleaning instructions on its previous 
jobs done for Giant (J.A. 78). The testimony of witnesses 
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Leonard, Walton and DiGiulian was substantially every- 
thing concerning use of soap on terrazzo.” 


The court permitted store manager Smiley to testify 
that subsequent to the accident, about six months before 
trial, there was a change in the method of cleaning the 
floor (J.A. 33). He said that ‘‘Peptomint’’ floor cleaner, 
a soap paste contained in a barrel, was now used, 
rather than broken boxes of soap and detergent (J.A. 33- 
34). Defendant Giant argued that this evidence was inad- 
missible under the subsequent repair doctrine, but was 
overruled by the trial court (J.A. 33-34). The manager 
testified that he noticed no relative difference in the slip- 
periness of the floor before and after the store began using 
it (J.A. 37). There was no indication how the floor 
was cleaned between the time the accident occurred and 
the time when ‘‘Peptomint’’ was first introduced. 


Upon the testimony outlined above, the court denied 
defendant’s motion for a directed verdict (J.A. 135), 


permitted the jury to consider defendant Giant’s negligence 
in mopping and failing to dry its floor properly and in 
using soap as a cleaning agent, and entered judgment on 
a general verdict for plaintiff (J.A. 149-50). When 
defendant’s motion for a judgment n.o.v. or a new trial 
was denied, this appeal followed. 


1The trial court’s memorandum opinion suggests that since the original 
color of the floor was pink and green, the store manager’s and his assistant’s 
characterizations of the color of the floor as black and gray (J.A. 31) or 
“‘buff’? (J.A. 127) would permit the opinion that the change was due to 
the presence of a soap film (J.A. 159-160). 

This was sheer gratuitousness. The color of the terrazzo was not simple 
‘¢pink and green’’ but ‘‘75 per cent pink Tennessee chips and 25 per cent 
Cardiff green and gray Portland cement.’’ (J.A. 71). These are ‘‘decora- 
tor’’ labels, not descriptive of the color of the floor. The sample of floor 
in the record before the Court (Deft. Ex. 2 for id.) would be described by 
any plain spoken man, not familiar with the terminology of the trade, as 
‘*black and gray’’. The attempt to make a point of this variance in language 
does violence to honest reasoning. 
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STATEMENT OF POINTS 


1, The trial court erred in permitting the jury to infer 
from the evidence that defendant had freshly washed the 
floor where plaintiff fell and failed to dry it properly. 


2. The trial court improperly permitted the jury to 
infer that defendant was negligent in using soap to clean 
its floors, which caused a slippery film to form resulting 
in plaintiff’s fall. 


3. The trial court improperly allowed introduction of 
evidence of subsequent change in cleaning methods. 


SUMMARY OF ARGUMENT 


The plaintiff sustained a fall on the floor of the defend- 
ant’s self-service store while she was approaching its 
exit. The floor was @ smooth, level, well-constructed 
terrazzo floor, of a type shown to be in general common 
use. It was not shown to have possessed any defects and 
was not shown to have any history of or unusual 
characteristics of slipperiness. Plaintiff complained only 
about the area at which she sustained her fall. In 
order to prove negligence and proximate cause she 
charged the defendant with two specific failures: (1) The 
defendant had recently wet-mopped the place where she 
had fallen without warnin f this condition and with- 
Oo 


of its customers; (2) The defendant had made it a practice 
to wash the floor with soap and water, the effect of which 
was to lay down a soap film, making the floor slippery and 
hazardous. 


_ The evidence dealing with both aspects of the plaintiff’s 
claim was nebulous and conjectural. The trial court 
committed error in permitting the jury to infer that either 
or both conditions existed, and that either or both condi- 
Hons were a cause of the plaintiff’s injury. 
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The only evidence dealing with the first charge was that 
the plaintiff had observed an employee of the store in the 
aisle between the produce and canned goods display 
mopping an area of the floor. She had made this observa- 
tion shortly after entering the store. After her fall the 
plaintiff testified she felt with her hands that the floor, on 
which she was lying with a broken hip and while she was 
in shock, was damp. Employees of the store had testified 
that the place where the plaintiff fell had not been recently 
mopped. The plaintiff and other witnesses testified that 
no wetness or water was observed on the floor. There 
were no skid marks or other evidence on the floor pointing 
to the fact that wet terrazzo had induced the plaintiff’s 
injury. 

Under these circumstances it was improper for the trial 
court to have permitted the jury to infer that the plaintiff 
fell by reason of her first contention. Such an inference 
is too remote and too conjectural from the proven basic 


facts. The vague sensation experienced by the plaintiff 
is as easily accounted for on other grounds, namely (1) the 
natural feeling of a new terrazzo floor in winter time, 
(2) the cold clammy feeling which one experiences who 
is in shock and (3) that the dampness could have resulted 
from the droppings of some previous customer. 


The plaintiff’s contention that her fall was due to the 
presence of a soap film is even more speculative. The 
store manager had testified that damaged boxes of soaps 
and detergents were used as cleansing agents for the floor. 
The store had been opened just slightly over three months. 
When the terrazzo was newly layed a sealer of an un- 
described chemical character was placed on the floor by 
the contractor. A chemist testified on behalf of the 
plaintiff that repeated washings of a terrazzo floor with 
soap and water would cause (by reason of the inter- 
action of certain chemicals in the soap with the cement 
binder of the terrazzo) a soap film to form which would 
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make the floor generally more slippery. This man, how- 
ever, had never seen a terrazzo floor with such a film, had 
never experienced such a floor, had never tested the 
relative slipperiness of any walkway surface, could not 
say whether such a floor was more or less slippery than 
other commonly used floors and could not say how many 
washings with soap and water would be required to make 
such a deposit of film. He did not know what effect the 
foot traffic of other customers would have on any film 
which was in fact deposited, what effect the use of 
detergents interspersed through the ordinary soap wash- 
ings would have, or whether the sealer which had been 
used would effect the validity of his theory. 


Moreover, the plaintiff herself had no complaint on this 
or on prior occasions with the traction afforded by the 
floor generally, and no witness was called or any evidence 
offered showing that the floor generally possessed less 
traction than other similar floors. No soap film was ever 


observed or found on the defendant’s floor. 


Under these circumstances, to have permitted the jury 
to infer (1) that such a film had ever existed and (2) that 
it caused the plaintiff’s fall was to permit that body to 
engage in the most arbitrary speculation. There simply 
was no basis in the evidence for concluding, assuming the 
correctness of the chemist’s theory, that the requisite 
number of washings had ever taken place. 


Furthermore, there was no evidence that the defendant 
knew or should have known that the use of soap and water 
on a terrazzo floor would produce hazardous walking 
conditions. Considering the ancient use of terrazzo and 
the ancient use of soap as a common cleansing agent, and 
the relative newness of other chemical cleansing agents 
and the conflicting claims made with respect to them, the 
jury could not have inferred that the average prudent 
store-keeper would have known of the dangerous pro- 
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pensities to be expected from using soap on a terrazzo 
floor. There was no evidence of the defendant’s actual 
knowledge. The court permitted hearsay testimony that 
there was a small scattered body of opinion that soap 
should not be used, but there was no showing that this 
opinion was widely held or was known generally among 
property owners having terrazzo floors. 


The trial court, moreover, relying upon recent Supreme 
Court opinions in F.E.L.A. and Jones Act cases, held that 
the objection that a jury may not speculate in reaching its 
conclusion is no longer a tenable one, and that these cases 
have changed the criteria for determining, in any common 
law negligence action, whether a case should be submitted to 
the jury. In this respect the trial judge has misread the 
Supreme Court and this Court. 


Finally the trial judge permitted evidence to be intro- 
duced showing that, much subsequent to the accident, the 
defendant had changed the method of cleaning its floors. 
The reception of this evidence was prejudicial to the 
defendant and clearly violated a well-defined public policy 
holding such evidence inadmissible. 


ARGUMENT 


L 

THE TRIAL COURT ERRED IN PERMITTING THE JURY TO 
INFER FROM THE EVIDENCE THAT DEFENDANT HAD 
FRESHLY WASHED THE FLOOR WHERE PLAINTIFF FELL 

AND FAILED TO DRY IT PROPERLY 
The evidence presented by plaintiff, which attempts to 
show that defendant’s employee had, indeed, mopped the 
floor where she later fell and failed to dry it properly 
may be summarized simply and briefly. She entered 
defendant’s store about 3:30 p.m. Having selected a cart 
to hold her purchases, she pushed it about the floor with- 
out any traction difficulty whatsoever (J.A. 18-19), 
stopping at various points to pick up merchandise. 
Stopping in the aisle between the produce counter and 
one containing certain canned goods toward the back of 
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the store, she noticed defendant’s employee mopping 
nearby. This was the only place in the store where she 
saw any cleaning at all, or any water whatsoever on the 
floor. This particular spot was, in fact, distant from the 
place where she eventually fell (J.A. 23). Plaintiff then 
proceeded to the check-out counter, where she paid for her 
articles and had them put into a small bag. She had just 
left, the check-out counter and was headed toward the 
Wisconsin Avenue exit door when she fell and was injured 
(J.A. 11). 


At this point, for the first time since entering the store, 


plaintiff took notice of the floor’s condition. The sum and 
substance of her testimony was as follows: (J.A. 11) 


«<Q, And what was it that caused you to fall? 
A, Well, I couldn’t say what it was, but I know my 
left foot slipped under me and my hand went this 
way (indicating), and I noticed the floor was damp. 

_  6Q, And when was it you noticed the floor was 


damp? 
‘6A. When I fell. 
“<Q. How, did you see it with your eyes? 
“AL No, I don’t know whether I saw it with my 
eyes or not. I just felt it, the dampness, with my 
hand.”’ 


Plaintiff did not see fit to notify any one at the time of 
the fall that she had slipped because of a damp floor. She 
mentioned it to no one, in fact, until she told her attorney 
about it, a considerable time after suit was filed. 
(J.A. 25) Furthermore, she freely admitted in a pre- 
trial deposition that when she fell she had gone into shock: 
(J.A. 24) 

‘<Q. Were your hands wet? 

‘cA, Well, 1 will tell you frankly, I was wet all over 
and I was perspiring so badly that I was—that my 
hands were wet from the floor and perspiration both, 
I guess.”’ 
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Despite this admission, she insisted at trial that ““T felt 
the dampness on the floor and not from my hand.’ 
(J.A. 24) 


Plaintiff admitted that she never looked at the floor to 
see whether or not it was wet. To the contrary, the 
testimony of Mr. Smiley (J.A. 32, 38), Mrs. O’Malley 
(J.A. 116-17), Mr. Green (J.A. 120), and Mr. Roepken 
(J.A. 125), all of whom actually observed the area of the 
accident, was that the floor was dry and clean. None of 
them saw or found anything which might have caused 
plaintiff to fall. Green, who was on duty at the check-out 
counter, actually witnessed the incident. His testimony 
further refutes plaintiff’s theory: ‘‘I saw her legs begin 
to bend and buckle under her. She slumped down. I mean, 
she did not slide or slip.’’ (J.A. 123) 


Despite this evidence (all uncontradicted, except for 
plaintiff’s own testimony), the trial court said in its 
memorandum opinion, ‘‘Plaintiff’s assertions of dampness 
remain uncontested in the case at bar, while her 
suggested inference from the fact of the mopper’s presence 
in the area is also unchallenged.’? (J.A. 157) (Emphasis 
added). 


It is an accepted principle that a store proprietor is 
not an insurer against accident to persons entering his 
store as customers, but is responsible only if negligent. 
Brodsky v. Safeway Stores, Inc., 80 U.S. App. D.C. 301, 
152 F. 2d 677 (1945); F. W. Woolworth Co. v. Williams, 
59 App. D.C. 347, 41 F. 2d 970 (1930). Even more basic 
is the rule that plaintiff has the burden of proving 
defendant’s negligence by a preponderance of the evidence. 
This is clearly stated in F. W. Woolworth Co. v. Williams, 
supra: 

‘The mere happening of the accident, does not 
shift to the defendant the burden of establishing that 


the accident did not occur through its negligence. On 
the contrary, the legal presumption is that reasonable 
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- care was exercised by the plaintiff.’? 59 App. D.C. at 
348, 41 F. 2d at 971. 


See also, Martin v. United States, 96 U.S. App. D.C. 294, 
225 F. 2d 945 (1955). 


Likewise, where a plaintiff falls, but the reasons are so 
uncertain that the jury must speculate as to the cause of 
the accident, it is the duty of the trial judge to direct a 
verdict for the defendant. MacMaugh v. Baldwin, 99 U.S. 
App. D.C. 247, 239 F. 2d 67 (1956); Reece v. Capital 
Transit Co., 97 U.S. App. D.C. 274, 230 F. 2d 824 (1956) ; 
Kieffer v. Capital Transit Co., 94 U.S. App. D.C. 95, 214 
F. 2d 241 (1954); Brown v. Capital Transit Co., 75 US. 
App. D.C. 337, 127 F. 2d 329, cert. denied, 317 US. 682 
(1942). 


The defendant contends that such is the case here; that 
on the facts as stated through the eyes of witnesses below, 
the court was obliged to direct a verdict; that by failing 
to do so it permitted the jury to speculate and guess as 
to the accident’s cause, which is not within its province 
to do. Pennsylwania R.R. v. Chamberlain, 288 US. 333 
(1938) ; Collins v. District of Columbia, 60 App. D.C. 100, 
48 F. 2d 1012 (1931). 


The rule which must be used to test the sufficiency of 
plaintiff’s circumstantial evidence to take his case to the 
jury is well stated as follows: 


“If the plaintiff cannot show the possibility of a 
conclusion of defendant’s negligence supported by @ 
clear preponderance of its likelihood . . . and 
excluding other probabilities just as reasonable .. . 
the plaintiff should not be permitted to go to the jury. 
_.. The jury may not be allowed to guess.’? Nash 
v. Raum, 149 F. 2d 885, 888 (3rd Cir.), cert. dented, 326 
U.S. 758 (1945). 


The powerful language of Judge Stephens, in Umted 
States v. United States Gypsum Co., 67 F. Supp. 397 (D.C. 
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D.C., 1946), rev’d on other grounds, 333 U.S. 364 (1948), 
quoting the Supreme Court, is likewise pertinent: 


‘‘If two equally probable but inconsistent inferences 
may be drawn from the same facts, a finding of fact 
may not reasonably be based upon either of them; in 
such a situation the evidence is equivocal. Pennsyl- 
vania R. Co. v. Chamberlain, [288 U.S. 333, 1933] 

. In that case the Court said: ‘We, therefore, 
have a case belonging to that class of cases where 
proven facts give equal support to each of two in- 
consistent inferences, in which event, neither of them 
being established, judgment, as a matter of law, must 
go against the party upon whom rests the necessity 
of sustaining one of these inferences as against the 
other, before he is entitled to recover.’’ 67 F. Supp., 
at 450. 


This rule is well established in the District of Columbia. 
When a plaintiff produces evidence that is equally open 
to the interpretation that defendant was not negligent 
as it is to the interpretation that he was, then the evidence 
tends to establish neither. Pennsylvania R.R. v. Pomeroy, 
99 U.S. App. D.C. 272, 239 F. 2d 4385 (1956), cert. denied, 
353 U.S. 950 (1957); Capital Transit Co. v. Gamble, 82 
US. App. D.C. 57, 160 F. 2d 283 (1947). 


Even if we assume, therefore (and the evidence 
clearly militates against such an assumption) that the 
floor was damp where Mrs. Fine fell, it is a matter of 
utter speculation and conjecture to conclude therefrom 
that defendant was negligent. Mrs. Fine herself testified 
that she was ‘‘shocked’’ and perspiring. If this did not 
cause the sensation, it is entirely probable that the time 
of the year was the cause. A newly laid floor composed 
of seventy-five percent marble would naturally feel cold 
and damp during the winter. The store manager testified 
that two counters were packed with ice, and that customers 
removed the products stored therein (J.A. 28). Could 
a jury, without guessing and speculating, eliminate as a 
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eause of the ‘“‘dampness’’ an ice chip dropping from 
merchandise as it was carried toward the door, or con- 
densation dripping off a cold bottle? 


‘As for the presence of an employee mopping in the rear 
of the store, there is not an ounce of testimony from which 
the jury could infer that he had been cleaning in front 
of the check-out counter before plaintiff’s fall, or that he 
had done his work negligently anywhere in the store. His 
mere presence is as equally open to the interpretation 
that he performed his duty properly as that he was 
negligent. Indeed, there is @ presumption of non- 
negligence until plaintiff proves otherwise by a pre- 
ponderance of the e idence. That he was seen by plaintiff 
in the store should be of no probative value for her. 


‘Although no case directly in point exists in the District 
of Columbia, decisions from other jurisdictions clearly 
recognize this fact. In Mohl v. Chase Nat’l Bank, 162 
Misc. 771, 294 N.Y. Supp. 534 (City Ct. N-Y., 1936), 


plaintiff slipped at the top of defendant’s stairs, landing 
several steps below. She gave unrebutted testimony that 
the step where she landed was wet. Defendant’s care- 
taker ran to her aid. He had a mop in his hand, and said 
to her, ‘‘Oh, lady, I just cleaned up here, I just wiped 
up here.’’ Answering plaintiff’s contention that this 
testimony could raise an inference that the top of the 
stairs was wet, the court said: 


‘There is no testimony from which it may be in- 
ferred that before or after he had finished washing 
the caretaker left the place where plaintiff slipped or 
stumbled in a wet or slippery condition. Upon the 
record at bar, it is impossible . . . to do anything 
more ulate about the cause of her 
accident.”? 162 Mise. at 773, 994. N.Y. Supp. at 536-37. 


~ In MacDonald v. Gimbel Bros., Inc., 321 Pa. St. 25, 183 
Atl. 804 (1936), plaintiff fell while walking in defendant’s 
store on an aisle where the carpeting had been rolled back. 
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Upon arising, she discovered that her hands and clothes 
were ‘‘full of oil’’, and that there was ‘‘about two feet of 
oil scattered around that I could see.’’ Several yards away 
three men stood, one of them holding a mop. The court 
affirmed a judgment of nonsuit entered below, saying: 


‘‘Merely because one of the men had a mop in his 
hand does not justify the assumption that he was an 
employee engaged in cleaning the floor or had put the 
oil on it.”’ 321 Pa. St. at 27, 183 Atl. at 805. 


See also, Bornstein v. R. H. White Co., 259 Mass. 34, 155 
N.E. 661 (1927); McLure v. New Castle Dry Goods Co., 
93 Pa. Super. 606 (1928); Stephens v. Sears Roebuck & 
Co., 212 F. 2d 260 (7th Cir., 1954). 


On the other hand, the case relied upon by the Court 
below (J.A. 157) is not apposite. In Belleview v. Haslup, 
80 U.S. App. D.C. 181, 150 F. 2d 160 (1945), plaintiff slipped. 
in her hotel hallway, having seen two employees some dis- 
tance away talking, with a mop and bucket on the floor. 
The hotel physician testified that plaintiff’s floor was wet, 
but declined to say that the wetness was due to waxing. 
This Court affirmed a judgment for plaintiff. But, unlike 
the case at bar, the undisputed testimony of defendant’s 
own witness therein showed that the hallway floor was 
being waxed. The jury issue was whether or not defend- 
ant’s employee had warned plaintiff of the floor’s slippery 
condition. No contest existed in that case over a question 
which goes to the heart of this appeal. Therefore, the 
decision should in no manner control. 


The question here may be plainly put. Is this defendant 
to be held liable in damages to the plaintiff because she 
experienced a questionable subjective sensory impression 
(which could have come about from reasons unconnected 
with a recent mopping of the floor) at a time when 
reflective processes were hardly accute, in the face of un- 
contradicted testimony including that of the plaintiff that 
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there was no water on the floor to be seen or dampness to 
be observed? 


Furthermore, how dry must a floor be before a store- 
keeper may entrust traffic upon it? Bone dry? If it looks 
dry, is he not justified in opening the floor to use; or must 
he hand test every part for sensations of dampness? 


The plaintiff’s case is equally thin on the issue of 
proximate cause. Negligence and causation are not proven 
by saying simply that the plaintiff slipped. Stephens v. 
Sears Roebuck & Co., supra. In this case, without a heel 
mark on the floor, without any physical description point- 
ing thereto it requires pure guess and speculation to say 
that a damp floor caused the plaintiff’s fall. 


The process of walking is after all a rather complicated 
physiological process. See in this connection, Knopp v. 
Kemp & Herbert, 193 Wash. 160, 74 P. 2d 924 (1938). All 
of us have experienced too many ‘‘trips”’ and ‘‘slips’’ that 
cannot be explained except by our own ‘‘clumsiness’’ ever 


to reason that any one of them in particular must have been 
the product of negligent maintenance of the walking surface. 


IL 

THE TRIAL COURT IMPROPERLY PERMITTED THE JURY TO 

" JNFER THAT DEFENDANT WAS NEGLIGENT IN USING 

SOAP TO CLEAN ITS TERRAZZO FLOORS 

Both the manager of defendant’s store and its assistant 
manager testified as to the normal method of cleaning the 
floor at the time of the accident. In effect, they indicated 
that it was mopped each morning before the store opened. 
For this purpose, boxes of soap and detergent, the same 
kind that were sold to customers but which had been broken 
in transit, were saved, stored, and used as necessary by 
the janitor. Thus, there was no way of knowing the 
number of times pure soap was used as compared to 
detergents. The process was a simple one. First the floor 
was swept (J.A. 127), then the janitor poured hot water 
and soap or detergent into a bucket (J A. 29-30). Soapy 
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water was then spread on the floor with a mop. After the 
mopping, clear water was used to rinse (J.A. 127). It 
was not mopped again during the day unless necessary 
because of an accidental spilling or breaking (J.A. 36). 


John Leonard, a biological chemist, was then called by 
plaintiff to testify as an expert on the effect of using soap 
to clean terrazzo floors. Over defendant’s objection, he 
indicated that because of a chemical reaction between 
Portland cement, which made up part of the floor, and the 
soap used for cleaning, an insoluble film would build up 
on the floor causing it to become slippery. 


On cross examination, the inadequacy of this theory as 
applied to the factual situation was sharply pointed up: 


1. The witness had not seen the floor in question 
on February 23, 1954, so had no personal knowledge 
of whether or not a film was present (J.A. 54). There 
was, of course, no testimony by any witness to the 
effect that they had ever seen or felt such a film. 


2. Although the floor was between seventy-five and 
ninety percent marble (J.A. 68), the witness admitted 
that the soap deposit would be rather negligible on a 
pure marble floor, so that traction would not be 
changed; (J.A. 55-56) 


3. The witness could not account for the effect of 
traffic on the floor, indicating that it might either wear 
away the film or make the floor more slippery 
(J.A. 56). 


4. His estimate of the amount of time necessary to 
build up a film was exceedingly vague—‘‘perhaps fifty 
or a hundred washings’? (J.A. 57). In this regard, 
he said, ‘‘But you are going to ask me to evaluate 
this phenomenon over a period of months, and you 
attempted to pin me down as to how long it would 
take for this build-up. Then we get into the realm of 
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speculation.’’ (J-A. 62). Furthermore, his answer 
was based on no personal observations: he had never 
inspected a floor having undergone fifty washings 
which, in fact, was covered by such a deposit (J.A. 60). 
This man’s testimony was purely hypothetical. He 
had never seen a terrazzo floor with a soap film upon 
it (J.A. 60); not even the floor in question when he 
examined it several months before trial (J.A. 60). 


5. He admitted that if detergents were used, there 
would be no film at all (J.A. 60). Simple mathe- 
matics show that between the November 9 opening 
date and February 23, when the accident occurred, 
107 days passed. Excluding Sundays (when the store 
was closed) and Christmas and New Year’s Day, the 
store was open a total of 90 days before the accident. 
If detergents were used only half the time, the soap 
film theory would disintegrate: plaintiff’s own expert 
testified that ‘‘fifty or a hundred washings would be 
necessary’’. Even if soap were used every morning, 
the theory, in view of his testimony, is open to great 
doubt. 

6. The witness admitted that he did not know how 
the use of a sealer on the terrazzo floor would affect 
his theory (J.A. 65) although testimony indicated that 
a sealer was used after the floor’s completion. 


"As applied to the facts of this case, then, the witness’s 
tetsimony was pure speculation. There was no evidence 
whatsoever that a soap film ever existed. Many factors 
which would affect the presence of the alleged film were 
not taken into account. The witness stated a hypothesis 
unsupported by underlying facts. His testimony estab- 
lishes only a possible explanation for a slippery floor. 


| Such a possibility, however, loses its reasonableness in 
the face of other facts. If the floor was slippery because 
of calcium stearate, the floor should have been uniformly 
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or equally slippery since the use of soap and water was 
not confined to the place of the plaintiff’s fall. The plain- 
tiff, however, experienced no such general feeling on the 
occasion of this or any other visit to the store (J.A. 18) 
nor did Mrs. O’Malley or any other witness. 


Perhaps a different situation would be presented if wit- 
nesses had been called by the plaintiff who had experienced, 
as a course of things, difficulty with traction in this store. 


A jury to find liability on this issue, would have to guess 
as to the accident’s cause. 


Although the admission of expert testimony is left to 
the sound discretion of the trial court, the expert’s answer 
may not be based upon guess or conjecture. 


‘‘Questions of this nature must be fairly framed with 
reference to the facts that have been offered and relied 
on in the evidence, and the hypothesis must be clearly 
and distinctly presented, so that there may be no mis- 
understanding by the witness and no confusion of the 


minds of the jury.’’ Horton v. United States, 15 App. 
D.C. 310, 325, cert. denied, 175 U.S. 727 (1899). 


An expert’s opinion should not be received unless it 
appears that the witness possesses facts which would 
enable him to express a reasonably accurate conclusion as 
distinguished from mere speculation. Obviously, if an 
expert expresses his opinion on an inadequate basis of 
facts, his testimony should be withheld. See Lowisville 
& N.R.R. v. Farmer, 220 F. 2d 90 (6th Cir. 1955); Gilbert 
v. Gulf Ow Corp., 175 F. 2d 705 (4th Cir. 1949); Myers v. 
Shell Petroleum Corp., 153 Kan. 287, 110 P. 2d 810 (1941); 
St. Lewis v. Firestone, 130 A. 2d 317 (D.C. Mun. App. 
1957). 


While no decision exactly in point could be found in this 
jurisdiction, Myers v. Shell Petroleum Corp., supra, clearly 
expresses the necessity of building an adequate factual 
framework for a hypothesis: 
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‘We are not unmindful of the rule that the admission 
of expert testimony is for the court, and the weight 
thereof is for the jury.... It is necessary, however, 
that the facts upon which an expert relies for his 
opinion should form a reasonably accurate basis for 
his conclusions as distinguished from mere guess or 
conjecture .... When the facts upon which the 
opinion of an expert is based are highly speculative 
and conjectural the jury would not be relieved from 
the necessity of reaching an arbitrary conclusion. The 
result is such expert testimony cannot be permitted 
to form the basis of a verdict.”? 153 Kan. at 302-03, 
110 P. 2d at 819-20. 


‘Such is the case here. There was not the slightest 
evidence of the existence of a film. Although plaintiff’s 
hypothetical question seemingly included all variables 
(except use of a sealer) eross-examination revealed that 
this witness failed to consider the questions of traffic, 
detergent or sealer. He either had inadequate profes- 
sional knowledge or inadequate information to account for 
these items. 


Such deficiencies, coupled with the witness’ admission 
that the time necessary to form a film could not be stated 
accurately, should have caused the withdrawal of this 
issue of negligence from the jury. 


In any event, no testimony was presented showing that 
defendant had knowledge of plaintiff’s chemical theory, 
or that it was chargeable with notice thereof. Walton, an 
architect, did say that the ‘‘proper practice’’ was to use 
soap-free water to clean terrazzo (J.A. 98). His in- 
formation came from certain pamphlets received by 
architects (to which, of course, defendant did not have 
access) and consultation with members of the maintenance 
department of Prince Georges County.2 Romeo DiGiulian, 
President of American Mosaic Company, indicated that 


2 His testimony was hearsay. Although objection was made, the Court 
bather carelessly dealt with the evidentiary questions. 
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no cleaning instructions had ever been given Giant on the 
fourteen or fifteen jobs his company had performed for 
defendant. There was no evidence that other places of 
business with terrazzo floors cleaned without soap, or knew 
that soap should not be used. A person cannot be held 
for every accident flowing from his actions, but only for 
those events which can reasonably be anticipated under 
the circumstances. Lowden v. Hanson, 134 F. 2d 348 (8th 
Cir. 1943); Fort Smith Gas Co. v. Cloud, 75 F. 2d 410 
(8th Cir. 1935); St. Mary’s Hospital v. Scanlon, 71 F. 2d 
739 (8th Cir. 1934); The Ellenor, 39 F. Supp. 576 (S.D. 
Fla. 1941), aff’d sub nom Freeman v. A. H. Bull §.S. Co., 
125 F. 2d 774 (5th Cir. 1942). See Restatement, Torts, § 343 
(1934). And, of course, while a defendant is bound to know 
the teachings of common experience, he is not bound to 
foresee—or have notice of—what only a specialist would 
apprehend. Camp v. J. H. Kirkpatrick Co., 250 S.W. 2d 
413 (Tex. Civ. App. 1952); Seaboard Container Corp. v. 
Rothschild, 259 Pa. 51, 58 A. 2d 800 (1948). 


In The Ellenor, supra, libellant’s decedent died from 
asphyxiation caused by the generation of carbon dioxide 
gas from cargo in the hold of a ship decedent was unload- 
ing. Libellant alleged negligence in failure of the master 
to anticipate and guard against this condition. Refuting 
her contention, the court said that the master ‘‘. . . was 
under no duty of investigating and inspecting for a danger 
which no one theretofore had experienced under such 
circumstances.’’ 39 F. Supp. at 579. 


Considering the ancient use of terrazzo and soap and 
the fairly recent advent of detergents and other chemical 
cleaners, it comes rather as a shock to learn that the use 
of soap and water may be an act of negligence. 


In the absence of any testimony that Giant was familiar 
with the danger involved, or that those similarly situated 
were aware thereof, defendant should not be charged with 
notice. 
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Finally, the court below cited in its opinion two Supreme 
Court decisions to justify sending the two issues of 
negligence to the jury. Refuting defendant’s contention 
that the evidence was too speculative, it said: (J.A. 156) 


‘One should contrast . . . the Supreme Court cases 
of Lavender v. Kurn [327 U.S. 645 (1946)] and Schulz 
v. Pennsylvania R.R. Co. [350 U.S. 523 (1956) ], inter- 
preting federal statutes where negligence is an issue. 
The Supreme Court emphasized the importance of 
jury trial in deciding the issue of negligence.’’ 


And in its footnote 11, the court continued: (J.A. 156) 


‘<These two Supreme Court cases were cited and dis- 
cussed in the Pomeroy case . . . as persuasive where 
common law negligence is at issue.’’ 


Defendant respectfully submits that the trial court erred 
both in its use of the two Supreme Court cases, and in its 
interpretation of Pomeroy. This Court, in Pennsylvania 
R. R. v. Pomeroy, 99 U.S. App. D.C. 272, 239 F. 2d 435 
(1957), cert. denied, 353 U.S. 950 (1957), discussing 
Lavender and Schultz said: 


‘<The Supreme Court has done much in recent years 
to effectuate the liberal purposes of the FELA, and 
has on repeated occasions sustained jury verdicts 
based on the injury or death of railroad employees 
resulting in whole or in part from the railroad’s 
negligence .... But the decisions of the Court in this 
field should not be understood as making a railroad 
the insurer of its employes .... Much less should 
they be regarded as making a railroad the insurer of 
its passengers. Towards them, negligence remains 
the test, unmodified by FELA.... 


We do not suggest, of course, that the decisions under 
the Federal Employers’ Liability Act have no helpful 
application to other types of suits for negligence. 
What we do say is that those decisions do not lower 
the threshold of proof to the level claimed . . . here.”’ 
99 U.S. App. D.C. at 279-80, 239 F. 2d at 442-43 
(Emphasis added). 
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Defendant believes that this court did not endorse free 
use of Lavender and Schulz for testing the sufficiency of 
speculative evidence in an ordinary negligence action, be- 
cause both cases were decided under federal statutes which 
make their use inappropriate here. Lavender concerned 
the liability of an employer under the Federal Employers’ 
Liability Act (45 U.S.C. §51 (1952)) and sections follow- 
ing) for the death of an employee while working for an 
interstate common carrier. Schulz was decided under the 
Jones Act (46 U.S.C. § 688 (1952)), which specifically 
incorporates the liability sections of the FELA, and, like 
the latter statute, does away with certain common law 
defenses. Both Acts, and the Supreme Court decisions 
thereunder, reflect a liberal congressional policy to provide 
recovery for injured workers and, like the various work- 
men’s compensation, schemes, shift the burden of em- 
ployee injury from the individual to the industry hiring 
him. See Kernan v. American Dredging Co., 355 U.S. 426, 
at 431-32 (1958). 


Thus, in cases decided under the FELA and Jones Act, 
the employer is denied the defenses of contributory negli- 
gence (45 U.S.C. § 53), assumption of risk (45 U.S.C. § 54), 
and the fellow-servant rule (45 U.S.C. §51). Congress in 
effectuating its liberal policy has seen fit to substitute a 
diminution of damages. A further change is illustrated 
in Kernan v. American Dredging Co., 355 U.S. 426 (1958). 
Here, a seaman lost his life when the tug on which he was 
employed caught fire while towing a scow on the Schuyl- 
kill River. An open flame kerosene lamp three feet above 
the water on the scow’s deck had ignited vapors hanging 
above an oil deposit on the water. The height of the 
lamp violated a Coast Guard rule requiring such lights 
to be at least eight feet high, for purposes of navigational 
safety. The Third Cirenit denied liability on the general 
tort doctrine that breach of a statutory duty is not negli- 
gence unless the statute was designed to prevent the 
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specific type of injury incurred. On certiorari, the Supreme 
Court reversed— 


‘‘The FELA and the Jones Act impose upon the em- 
ployer the duty of paying damages when injury to 
the worker is caused, in whole or in part, by the 
employer’s fault. The fault may consist of a breach 
of the duty of care, analogous but by no means identi- 
cal to the general common law duty, or of a breach 
of some statutory duty. The tort doctrine which the 
lower courts applied imposes liability for violation of 
a statutory duty only where the injury is one which 
the statute was designed to prevent. However, this 
Court has repeatedly refused to apply such a limiting 
doctrine in FELA cases.’’ 355 U.S. at 432. (Em- 
phasis added.) 


And in Rogers v. Missouri Pac. R.R., 352 U.S. 500 (1957), 
regarding its role in aiding congressional purposes in 
interpretation of the FELA, the Court said: 


‘Some say the Act [FELA] has shortcomings and 


would prefer a workmen’s compensation scheme. The 
fact that Congress has not seen fit to substitute that 
scheme cannot relieve this Court of its obligation to 
effectuate the present congressional intention by grant- 
ing certiorari to correct instances of improper adminis- 
tration of the Act and to prevent its erosion by narrow 
and niggardly construction .... 


The kind of misconception evidenced in the opinion 
below, which fails to take into account the special 
features of the statutory negligence action that make 
it significantly different from the ordinary common-law 
negligence action, has required this Court to review a 
number of cases. In a relatively large percentage ..., 
the Court has found that lower courts have not given 
proper scope to this integral part of the congressional 
scheme [that a jury determine whether employer fault 
played any part whatsoever in the employee’s in- 
jury].’? 352 U.S. at 509-10. (Emphasis added). 


The thrust of all these decisions points to the fact that 
Congress desired to remove common law barriers to em- 
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ployee recovery; and the Supreme Court, in effectuating 
this policy, has changed the role of the jury. For instance, 
the Second Cireuit in Cahill v. New York, N.H. & H. R.R., 
224 F. 2d 637 (2d Cir. 1955), rev’d, 350 U.S. 896, remand 
on other grounds, 351 U.S. 183, rev’d on other grounds, 
236 F. 2d 410 (2d Cir. 1956), found no employer negligence 
in an FELA action and removed the case from the jury. 
Judge Frank dissented: 


‘‘[T}he more recent Supreme Court decisions make it 
clear that, under... [the FELA], the jury’s power to 
draw inferences is greater than in common law ac- 
tions.’’ 224 F. 2d at 640. 


He then cited nine Supreme Court cases, including 
Lavendar v. Kurn, supra, where ‘‘the Court, as generally 
recognized, adopted a new attitude in FELA cases’’ regard- 
ing the jury’s role. On certiorari, the Supreme Court 
reversed the Second Circuit without opinion. In doing 
so, it may well have agreed with Judge Frank. See also 
Note, Supreme Court Certiorari Policy in Cases Arising 
Under the FELA, 69 Harv. L. Rev. 1441 (June 1956). 


The matters related above all point indisputably to the 
conclusion that an FELA or Jones Act decision should play 
no role in deciding whether the evidence in a common law 
negligence action is enough to go to the jury. Those 
decisions are based, according to the authority of the 
Supreme Court itself, on an attempt to carry out the spirit 
and the letter of a congressional enactment. Many depar- 
tures were made by the acts themselves from judicially 
imposed rules of negligence. The role of the jury should 
be no exception. That role is the same as set forth in 
Section I of the argument, supra, and is governed by the 
words of this Court in Capital Transit Co. v. Gamble, 
82 US. App. D.C. 57, 160 F. 2d 283 (1947), decided 
almost a year after Lavender v. Kurn: 


‘“When a plaintiff produces evidence that is consistent 
with an hypotheses that defendant is not negligent 
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and also with one that he is, his proof tends to estab- 
lish neither.’? 82 U.S. App. D.C. at 58, 160 F. 2d at 284. 


“Such is the case on the issue of defendant’s negligence 
in using soap to wash its floor. On this point the Court 
should reverse. 


Til. 

REVERSAL IS REQUIRED BECAUSE THE VERDICT MAY HAVE 
BEEN BASED ON A GROUND OF NEGLIGENCE IMPROPERLY 
SUBMITTED TO THE JURY 

Defendant believes that insufficient evidence existed to 
submit either count of negligence to the jury. On both 
grounds, the jury was required to speculate and guess as 
to the accident’s cause which, according to law, it may 
not do. 


However, if the Court should find no error in one of 
the theories submitted, the case still requires reversal, 
because it cannot be determined upon which of the two 
grounds the jury relied. See North American Graphite 


Corp. v. Allan, 87 U.S. App. D.C. 154, 184 F. 2d 387 (1950) ; 
Travelers Ins. Co. v. Wilkes, 76 F. 2d 701 (5th Cir.), cert. 
denied sub nom Hirsig v. Travelers Ins. Co., 296 U.S. 604 
(1935) ; Patton v. Wells, 121 Fed. 337 (5th Cir. 1903). 


IV. 

| ‘THE COURT IMPROPERLY ADMITTED EVIDENCE OF 

: SUBSEQUENT CHANGE IN CLEANING METHODS 

- While plaintiff’s counsel was questioning store manager 
John Smiley, it was brought out that defendant had 
changed its method of cleaning floors (J.A. 33-36). Over 
defendant’s objection, Smiley testified that the floor was 
now cleaned with a liquid paste known as ‘‘Peptomint’’ 
cleaner, which comes in a barrel and has been introduced 
about six months before trial (J.A. 35). Plaintiff’s coun- 
sel attempted to extract from the witness the manufac- 
turer’s descriptive legend on the barrel label. The court 
sustained defendant’s objection to this question. But 
undoubtedly the jury was impressed from the entire testi- 
mony of subsequent change that defendant realized its 
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prior method of floor cleaning was improper and had 
switched as a result. 


One of the best-founded evidentiary rules, that evidence 
of subsequent repair is not admissible to show negligence 
prior to the repair, was reaffirmed by the Supreme Court 
in 1892: 


‘‘Upon this question there has been some difference 
of opinion in the courts of the several States. But it 
its now settled, upon much consideration, by the deci- 
sions of the highest courts of most of the States in 
which the question has arisen, that the evidence is 
incompetent, because the taking of such precaution 
against the future is not to be construed as an admis- 
sion of responsibility for the past, has no legitimate 
tendency to prove that the defendant had been negli- 
gent before the accident happened, and is calculated 
to distract the minds of the jury from the real issue, 
and to create a prejudice against the defendant.’’ 
Columbia & P.S. R.R. v. Hawthorne, 144 U.S. 202 
(1891). 


Professor Wigmore states it as follows: 


‘¢ Accordingly, it is conceded, by almost all courts, 
that no act in the nature of repairs, wmprovement, 
substitution, or the like, done after the occurrence 
of an injury, is receivable as evidence of a conscious- 
ness (or an ‘implied admission’), on the part of the 
owner, of his negligence, connivance, or other culpa- 
bility in causing the injury.’”’ II Wigmore, Evidence, 
§ 283 at 158 (3d ed. 1940). 


Public policy demands such a result. If evidence of 
subsequent repair were freely admitted, a defendant would 
be constrained to leave a dangerous condition untended 
so he would be less likely to be found negligent in an 
ensuing lawsuit. 


“<The effect of declaring such evidence competent is 
to inform a defendant that if he makes changes or 
repairs, he does it under penalty ... True policy and 
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and also with one that he is, his proof tends to estab- 
lish neither.’’ 82 U.S. App. D.C. at 58, 160 F. 2d at 284. 


Such is the case on the issue of defendant’s negligence 
in using soap to wash its floor. On this point the Court 
should reverse. 


ITl. 

REVERSAL IS REQUIRED BECAUSE THE VERDICT MAY HAVE 
BEEN BASED ON A GROUND OF NEGLIGENCE IMPROPERLY 
SUBMITTED TO THE JURY 

Defendant believes that insufficient evidence existed to 
submit either count of negligence to the jury. On both 
grounds, the jury was required to speculate and guess as 
to the accident’s cause which, according to law, it may 
not do. ! 


However, if the Court should find no error in one of 
the theories submitted, the case still requires reversal, 
because it cannot be determined upon which of the two 
grounds the jury relied. See North American Graphite 
Corp. v. Allan, 87 U.S. App. D.C. 154, 184 F. 2d 387 (1950) ; 
Travelers Ins. Co. v. Wilkes, 76 F. 24 701 (5th Cir.), cert. 
denied sub nom Hirsig v. Travelers Ins. Co., 296 U.S. 604 
(1935) ; Patton v. Wells, 121 Fed. 337 (5th Cir. 1903). 


IV. 
THE COURT IMPROPERLY ADMITTED EVIDENCE OF 
SUBSEQUENT CHANGE IN CLEANING METHODS 

While plaintiff’s counsel was questioning store manager 
John Smiley, it was brought out that defendant had 
changed its method of cleaning floors (J.A. 33-36). Over 
defendant’s objection, Smiley testified that the floor was 
now cleaned with a liquid paste known as ‘‘Peptomint”’ 
cleaner, which comes in a barrel and has been introduced 
about six months before trial (J.A. 35). Plaintiff’s coun- 
sel attempted to extract from the witness the manufac- 
turer’s descriptive legend on the barrel label. The court 
sustained defendant’s objection to this question. But 
undoubtedly the jury was impressed from the entire testi- 
mony of subsequent change that defendant realized its 
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prior method of floor cleaning was improper and had 
switched as a result. 


One of the best-founded evidentiary rules, that evidence 
of subsequent repair is not admissible to show negligence 
prior to the repair, was reaffirmed by the Supreme Court 
in 1892: 


‘‘Upon this question there has been some difference 
of opinion in the courts of the several States. But it 
its now settled, upon much consideration, by the deci- 
sions of the highest courts of most of the States in 
which the question has arisen, that the evidence is 
incompetent, because the taking of such precaution 
against the future is not to be construed as an admis- 
sion of responsibility for the past, has no legitimate 
tendency to prove that the defendant had been negli- 
gent before the accident happened, and is calculated 
to distract the minds of the jury from the real issue, 
and to create a prejudice against the defendant.’’ 
Columbia & P.S. R.R. v. Hawthorne, 144 U.S. 202 
(1891). 
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§ 283 at 158 (3d ed. 1940). 


Public policy demands such a result. If evidence of 
subsequent repair were freely admitted, a defendant would 
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so he would be less likely to be found negligent in an 
ensuing lawsuit. 


‘¢The effect of declaring such evidence competent is 
to inform a defendant that if he makes changes or 
repairs, he does it under penalty ... True policy and 
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sound reason require that men should be encouraged 
to improve or repair, and not be deterred from it by 
the fear that if they do so their acts will be construed 
into an admission that they had been wrongdoers.’’ 
Terre Haute & I. R.R. v. Clem, 123 Ind. 15, 18-19, 23 
N.E. 965, 966 (1890). 


' The rule has long been recognized in the District of 
Columbia. Avery v. S. Kann Sons Co., 67 App. D.C. 217, 
91 F. 2d 248 (1937); Altemus v. Talmadge, 61 App. D.C. 
148, 58 F. 2d 874, cert. denied, 287 U.S. 614 (1932). The 
court below, however, evidently thought that ‘‘Subsequent 
repairs are a little different from a situation like this,”’ 
(J.A. 33) and admitted the evidence of change in cleaning 
methods, despite defendant’s protests. In doing so, it 
recited certain exceptions to the rule which have been 
recognized : 

‘*(1) Where such evidence [of subsequent repair] 
tends to show ownership or control of the place where 
the injury occurs . . .; (2) When the question in 
controversy is as to whose duty it was to make re- 
pairs; (3) to contradict a witness; (4) to show that 
the injury was brought about in the manner alleged; 
(5) to show existing conditions under certain cir- 
cumstances at the time of the injury....’’ (J.A. 159, 
quoting Shelton v. Southern Ry., 193 N.C. 670, 139 
§.E. 232 (1927)). 


‘‘Tt appears to the court quite clear that this testi- 
mony is admissible under the fourth and fifth excep- 
tions cited above and quoted with approval by Wig- 
more.’’ (J.A. 160). 


| It is submitted that the court below has misconstrued 
the purpose of these exceptions and, by admitting the 
contested evidence, has badly prejudiced defendant in the 
eyes of the jury. 


Two cases illustrative of the fourth exception are Union 
Light, Heat & Power Co. v. Lakeman, 156 Ky. 133, 160 
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S.W. 723 (1913) and Texas & N.O.R.R. v. Anderson, 61 
S.W. 424 (Tex. Civ. App. 1901). In the former, plaintiff, 
operating a blacksmith shop, was badly injured by an 
electric shock when he touched his 110 volt light fixture. 
He informed defendant company of his accident. Investi- 
gation by two company employees revealed that a high- 
voltage line had sagged against plaintiff’s line, causing 
an overcharge in the latter. When the sagging line was 
tied up so contact was broken, the trouble disappeared. 
Evidence of defendant’s makeshift repairs was admitted. 
In the latter case, plaintiff sued defendant company for 
negligence in permitting its drainage ditches to become 
obstructed, causing flooding of plaintiff’s land. Evidence 
was admitted that when the obstructions were removed, 
the water receded. 


The proper working of the exception in both these cases 
can clearly be seen. That subsequent repairs were made 
was utterly incidental to the reason for introducing the 
evidence: that by showing the subsequent condition of 
the premises, and reciting that certain changes were made, 
plaintiff could firmly establish the cause of the accident. 
Such is not the case here. By showing changes in cleaning 
method the plaintiff has 7m no way shown that a soap 
film existed previously which caused the fall. Existence 
of the soap film is a matter of great speculation in any case; 
introduction of the testimony in question contributed not 
a bit to proving its presence. Stated differently, this 
evidence in no way showed abatement of the cause of the 
complaint (soap film) to point up that it had caused the 
accident in the first place. The trial court gave no instruc- 
tions about how the jury should consider the evidence, viz., 
that it should infer no guilty knowledge on defendant’s 
part. There was, therefore, only one way it could be 
taken—as an admission of guilt. Under these circum- 
stances, the evidence was inadmissible. 
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S.W. 723 (1913) and Texas & N.O.R.R. v. Anderson, 61 
S.W. 424 (Tex. Civ. App. 1901). In the former, plaintiff, 
operating a blacksmith shop, was badly injured by an 
electric shock when he touched his 110 volt light fixture. 
He informed defendant company of his accident. Investi- 
gation by two company employees revealed that a high- 
voltage line had sagged against plaintiff’s line, causing 
an overcharge in the latter. When the sagging line was 
tied up so contact was broken, the trouble disappeared. 
Evidence of defendant’s makeshift repairs was admitted. 
In the latter case, plaintiff sued defendant company for 
negligence in permitting its drainage ditches to become 
obstructed, causing flooding of plaintiff’s land. Evidence 
was admitted that when the obstructions were removed, 
the water receded. 


The proper working of the exception in both these cases 
can clearly be seen. That subsequent repairs were made 
was utterly incidental to the reason for introducing the 


evidence: that by showing the subsequent condition of 
the premises, and reciting that certain changes were made, 
plaintiff could firmly establish the cause of the accident. 
Such is not the case here. By showing changes in cleaning 
method the plaintiff has in no way shown that a soap 
film existed previously which caused the fall. Existence 
of the soap film is a matter of great speculation in any case; 
introduction of the testimony in question contributed not 
a bit to proving its presence. Stated differently, this 
evidence in no way showed abatement of the cause of the 
complaint (soap film) to point up that it had caused the 
accident in the first place. The trial court gave no instruc- 
tions about how the jury should consider the evidence, viz., 
that it should infer no guilty knowledge on defendant’s 
part. There was, therefore, only one way it could be 
taken—as an admission of guilt. Under these circum- 
stances, the evidence was inadmissible. 
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The court below also said this evidence was admissible to 
show ‘‘existing conditions . . . at the time of the injury 
_...2? This exception is far from universally recognized. 
One court has said that if the distinction were drawn, it 
would permit evidence of subsequent repair to enter all 
cases and would ‘‘have a tendency to deter the making 
of all repairs after an accident had happened, though in 
fact needed.’’ Interstate Coal Co. v. Shelton, 152 Ky. 92, 
153 S.W. 1 (1913). See McCarr v. National & Providence 
Worsted Mills, 24 RI. 447, 53 Atl. 320 (1902); Annot., 
170 A.L.R. 7, 53-60 (1947). 


And whether it has been accepted in the District of 
Columbia is open to grave doubt. In Walker v. Dante, 
61 App. D.C. 175, 58 F. 2d 1076 (1932), certain testimony 
was offered to show existing conditions at the time of the 
accident. Defendant objected on the ground that the 
evidence would necessarily show that defendant had re- 
moved the condition complained of. This Court allowed 


the evidence, saying that it did not call for any statement 
as to change. That is, the witnesses did not testify that 
any repairs had been made. Thus the objection noted by 
those courts rejecting the rule was not present here. 


The trial court indicated in the instant case that Avery 
v. §. Kann Sons Co., 67 App. D.C. 217, 91 F. 2d 248 (1937) 
‘tanpears to follow the Wigmore view’? concerning eX- 
ceptions to the general rule. (J.A. 160) Defendant con- 
eedes that the case did hold that a trial court may, under 
proper instructions, in the exercise of its discretion, admit 
such evidence to test the credibility of the witness or the 
weight to be given his testimony. But this court itself 
said therein, ‘‘[T]he testimony was incompetent as proof 
of the alleged defective condition of the linoleum [on 
which plaintiff had tripped] at the time of the accident.”’ 
67 App. D.C. at 219. These words, rather than appearing 
to “follow”? the policy of courts in permitting such evi- 
dence, clearly seem to reject it. Also, the court below in 
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this case at no time instructed the jury the purpose for 
which it should use this evidence. 


In any case, it is respectfully submitted that the trial 
court misapplied the rule here. The same objection exists 
that was made above concerning the fourth exception: 
The expert testimony on formation of a soap film was 
speculative and theoretical; that defendant changed its 
kind of soap six months before trial was not an essential 
element of plaintiff’s case, and in no way tended to prove 
the pre-existence of a soap film. The only pre-existing 
condition this evidence proves is that ‘‘Peptomint’’ was 
not used at the time of the accident, a circumstance readily 
conceded. The evidence should have been rejected. See 
McCormick, Evidence, § 252 at 545 n. 18 (1954). The trial 
court likewise indicated that the testimony was admissible 
under the ‘‘general credibility exception’’ to the exclusion- 
ary rule, as laid out in Avery v. 8S. Kann Sons Co., supra 
(J.A. 161). 


It was suggested that this testimony explained why 
Leonard did not see a soap film when he inspected the 
defendant’s store. Until someone explains the chemical 
result upon such a film by the use of ‘‘Peptoment’’ such 
reasoning is purely self-serving. The court does not ex- 
plain, however, why it admitted the evidence upon the 
examination of Smiley on broad general grounds in the first 
instance before Leonard had even testified. 


The grounds advanced to support admissibility are 
clearly specious. The plaintiff intended all along for the 
jury to infer negligence and knowledge on the part of the 
defendant from its use of a different cleaning method. 


On two occasions, (J.A. 35-36, 66-67) plaintiff’s counsel 
attempted to make witnesses testify that the manufacturer 
of the new cleaner claimed it contained an anti-slip sub- 
stance. On the latter occasion, the witness answered before 
defendant’s counsel could object. Thus, although the 
answer was stricken, (J.A. 67) harm was already done, 
insofar as its effect on the jury was concerned. Plaintiff’s 
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attempt to introduce this particular testimony in conjune- 
tion with the evidence that a change had been made shows 
clearly that he desired the jury to infer guilty knowledge 
on defendant’s part. Strong public policy demands that all 
such testimony be withheld from the jury’s ears. 

Upon ruling upon the admissibility of evidence of subse- 
quent repair, the trial court must carefully consider the 
conflict between the necessity of plaintiff’s proof and a 
strong public policy against such admission. Under circum- 
stances presented here, where such evidence contributes not 
at all to plaintiff’s case, where plaintiff’s obvious purpose 
was to point out guilty knowledge on defendant’s part, 
where its introduction did material damage to defendant in 
the jury’s eyes, reversal on this point is required. 


CONCLUSION 


The court below erroneously submitted both issues of 
defendant’s negligence to the jury. On these facts, defend- 
ant should have received a directed verdict. 


The trial court furthermore used the wrong standard in 
permitting the jury to speculate and guess as to the acci- 
dent’s cause. 

Even if a single issue was correctly submitted, the jury 
may have bottomed liability on grounds not before it, 
which in fairness to the defendant requires reversal. 

‘The court also admitted evidence of subsequent repair 
which should have been withheld. 


On the grounds set forth above, the defendant requests 


reversal. 
Respectfully submitted, 


PavuLt R. ConnoLiy 
Cares C. ABELES 
810 Colorado Building 
Washington 5, D. C. 


Attorneys for Appellant 
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The Statement of Facts contained in appellee’s brief is 
a distortion of the context of the record and a misstatement 
of what any fair reading of the transcript would disclose. 
Many statements of fact, although containing record cita- 
tions, are not borne out by the record. Appellee’s ‘“¢Coun- 
ter-Statement of the Case’’ and her portrayal of the facts in 
the course of her argument go beyond the point of stating 
conflicting inferences. Accuracy has been sacrificed to par- 
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tisanship. For this reason, and without intending to be 
redundant, this reply brief is submitted. 


In four principal respects the appellee’s brief is designed 
to misguide the Court. 


1. THE ABSENCE OF A NON-SLIP AGGREGATE IN THE FLOOR 
OF APPELLANT'S STORE 

_ A. The appellee’s pretrial statement asserted that the 
failure to include a non-slip aggregate, such as alundum 
or carborundum, in the terrazzo floor of the appellant’s 
store was an act of negligence sufficient to expose the ap- 
pellant, the builder-lessor Kass-Berger, Inc., and the ter- 
razzo subcontractor, American Mosaic Company, to liability. 
Although the appellant approved specifications’ calling for 
the presence of alundum in its floor, the alundum was 
omitted without its knowledge and without consulting it. 
The omission was based on informal conversations between 
the builder and the terrazzo subcontractor (J.A. 74-75, 84). 
The issue in the case was whether, in any event, good con- 
struction practice called for the presence of alundum in a 
level interior floor. Most of the testimony was that such 
a non-slip aggregate was used only on terrazzo which was 
exposed to the weather or on ramps or the nosing of steps, 
or at the entrances to stairways. This testimony was so 
overwhelming that the trial judge directed a verdict at the 
conclusion of the plaintiff’s case in favor of American 
Mosaic Company. (J.-A. 149, 151).? 


A directed verdict on this issue was also granted to the 
appellant (J.A. 114), the Court leaving for consideration 
of the jury only two issues of negligence pertaining to 
maintenance, namely whether or not the floor had been 


1The admissibility of these specifications was vigorously disputed because 
the test is not what the appellant had approved, but whether the floor as 
constructed was unreasonably dangerous or not. 


| 2Kass-Berger received a directed verdict on the ground that it was not 
in fact the corporate entity which built the building. 
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recently washed at the place of the plaintiff’s fall, and 
whether the appellant, by its cleaning methods, had de- 
posited a slippery grease on the floor. In its instructions 
to the jury the Court said, ‘‘The issue as to construction 
of the floor, or failure to use alundum or carborundum ts 
not before you, and should not be considered by you in 
rendering your verdict in this case... .’’ (J-A. 138) (Em- 
phasis supplied). 


Despite this ruling by the trial court, appellee now seeks 
to inject this issue into this appeal. She states (page 2) * 
“<The insertion of this non-slip aggregate was in accord 
with good standard construction practice.’? In her argu- 
ment (page 8) appellee states: ‘“The circumstance that the 
floor contained no abrasive aggregate to reduce its slipperi- 
ness, is something the jury may properly have considered 
in connection with the careless mopping.”’ 


These references and these arguments are an improper 
extension of the issues before this Court. Appellant has 


not briefed or argued them. Appellee took an appeal from 
the direction of a verdict on behalf of American Mosaic 
Company (No. 14,681), but abandoned it. She has taken no 
cross-appeal in this case challenging the trial court ’s ruling. 


2. THE USE OF SOAP AS A FLOOR CLEANER 


A. Although it is true that an employee of the appellant 
was present when the terrazzo subcontractor cleaned the 
floor with a preparation called ‘‘Hillard’s Shine-All’”’ after 
grinding (J.A. 82), there is no testimony that the man who 
was present, Dave Denaburg, was there for the purpose of 
observing the method of cleaning the floor, that he knew 
what preparation was being used, or indeed paid any at- 
tention whatsoever to the operation. Appellee converts 
the testimony that the man was physically present at the 
time this finishing operation was done into the suggestion 
that the physical presence was for the purpose of observing 


3 Page references, unless otherwise indicated, will be to appellee’s brief. 
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the methods used by the subcontractor. This is pre- 
posterous. 


Even assuming that he observed the subcontractor’s op- 
eration, there is nothing to suggest that appellant’s em- 
ployee would have considered it any more than part of the 
task of finishing the floor. There was no testimony that 
the preparation used by the subcontractor should be used 
for continued maintenance of the floor. Although the prep- 
aration was referred to as a neutral cleaner (J.A. 82), 
there was no evidence that this compound did not contain 
soap in one form or another. 


The evidence, however, clearly disclosed that at no time 
were the appellant or any its employees told by the ter- 
razzo subcontractor how to clean a terrazzo floor. 


B. That a slippery film is formed by using soap on ter- 
razzo was never shown by testimony or demonstrated in 
fact. Appellee’s ‘‘factual statement’’ concludes as truth 


a theoretical chemical phenomenon advanced by her expert 
witness. His testimony was based purely upon a theory, 
which he had never tested on a terrazzo floor and which in 
fact he had never seen demonstrated. (J.A.60) Appellant 
urges the Court in its brief on appeal (Brief for Appellant, 
pp. 20-25) that, because of the speculative nature of this 
testimony, the soap film issue should never have gone to 
the jury. To state as a fact that such a phenomenon took 
place is entirely misleading. 


C. Contrary to appellee’s factual assertions (pp. 2, 11) 
there is no evidence whatsoever that the floor changed color 
between the time it was laid and when appellee fell. As 
appellant points out in its brief (p. 9, Note 1), the original 
floor colors appellee insists upon calling ‘‘pink and green”’ 
are actually ‘‘pink Tennessee chips”’ and ‘‘Cardiff green,”’ 
decorator labels identifying the marble pebbles which form 
part of the terrazzo. Appellee concludes—and announces 
as a fact—that since these terms were included in the speci- 





H) 


fications, the floor when new assumed these rainbow hues, 
and then, because of its coating of chemical grease, turned 
‘‘black and grey’’. Such distortion of facts must not go 
unchallenged. The sample of terrazzo before this Court 
(Defendant’s Ex. 2 for id.) would be described by anyone 
with normal eyesight unfamiliar with decorator labels as 
anything but ‘‘pink and green’’.* Witness Roepken, assist- 
ant manager of the store at the time appellee fell, testified 
as follows: (J.A. 127) 


‘<Q. Did you observe the color of the floor when you 
looked at it on that day? ... 


‘*A. Well, it is a terrazzo color. I know it is an off 
color white. It is not a true white. It is more like a 
buff color, buff white, I would call it. 


‘<Q. When you looked at it on that day, it looked 
like an off white? 


‘$A, Yes, sir, normal color that it normally was.’’ 
(Emphasis supplied.) 


Appellee, of course, presented no evidence whatsoever 
that a deposit of calcium stearate would affect the colors 
as she claimed. In fact, her only reference to its effect on 
the floor color was in counsel’s closing argument, where he 
compared it to the grease placed in a frying pan: ‘‘The 
only effect it has on the pan is to make it look shiny; make 
it look nicer.’’ (Record, p. 462). Appellee reveals the weak- 
ness of her case by her dependence on such fine variance in 
language. Nonetheless she claims that the non-existent 
change in color should have ‘‘alerted a storekeeper exer- 
cising ordinary care for the safety of his customers that 
something was covering its surface’’. (p. 11) 


D. Finally appellee announces that: 


‘The terrazzo trade association’s literature cautions 
against the use of soap on terrazzo. An operator of 


4 Furthermore, the store manager testified that the subsequent change in 
cleaning methods (admitted over defendant’s objection) had no effect on 
the floor color. (J.A. 35). 
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more than fourteen supermarkets should have examined 
it in the exercise of ordinary care. Further, other 
users of terrazzo in the area were aware of the danger 
of using soap at the time the defendant was using it, 
and were using the recommended non-soapy cleaners.”’ 
(pp. 11-12) 


Many things may be said about this literature. 


(1) The witness who made mention of the literature (J.A. 
96-97) did not testify as to its contents. The literature was 
never introduced in evidence. The record does not support 
appellee’s assertion that it ‘‘eautions against the use of 
soap on terrazzo’’. 


(2) The literature was in the form of bulletins issued 
from time to time to the American Institute of Architects, 
which the particular witness said were found in his personal 
files (J.-A. 97). He said that they were of recent date 
(J.A. 98). There was no evidence that the literature ap- 


plied or was even in existence at the time of the appellee’s 
fall.’ 


(3) Although the witness John Walton, who made men- 
tion of the literature and said that he relied for his opinion 
in part upon the literature, stated (J.A. 98) that he con- 
sidered proper practice called for cleaning a terrazzo floor 
with water free from soap of any kind, his general inter- 
rogation discloses that the man was incompetent to answer 
any questions dealing with the proper maintenance of 
floors. It appeared that his opinion was based upon the 
gact that the schools in Prince George’s County, Maryland 
had floors that were maintained with Hillard’s products, 
but it then became clear that he did not know the difference 
between Hillard products and ordinary soap. (J-A. 103- 
04). 


5 See in this connection Frank B. Jelleff, Inc. v. Braden, 98 U.S. App. 
D.C. 180, 233 F. 2d 671 (1956). 





7 


(4) There was no testimony whatsoever showing or tend- 
ing to show that the appellant, or any of its agents ever 
knew of the existence of the literature to which appellee 
refers. 


(5) Other than the particular practice in the Prince 
George’s County, Maryland school system, no one testified 
to any general or customary practice in the community of 
cleaning terrazzo floors with soap-free compounds. Thus 
appellee’s assertion that other users of terrazzo in the area 
were aware of the danger of using soap cleaners on their 
floors is completely unsupported and a wholly unjustified 
conclusion from the evidence. 


3. THE ABSENCE OF N. B. BROWN AS A WITNESS 


After observing that one N. B. Brown, a porter, one of 
whose duties was to mop the floor of appellant’s store, was 
not called by the appellant as a witness (page 3) appellee 
asked this Court to draw an unfavorable inference from 
his non-production (page 7). The appellee, however, care- 


fully failed to reveal the fact that Brown had not been in 
the defendant’s employ for a considerable time prior to the 
accident (J.A. 40).° It is well settled that an unfavorable 
inference from the non-production of a witness cannot be 
drawn unless the witness is peculiarly available to one 
party to produce him. As Professor Wigmore states: 
*¢ ... The person must be within the power of the party 
to produce. This is unquestioned.’? 2 Wigmore, Evidence 
(3d ed. 1940) § 286. 


This is also the law of the District of Columbia. As this 
Court has said in Egan v. United States, 52 App. D.C. 384, 
396, 287 F. 2d 958, 970 (1923), ‘‘ [No unfavorable inference 
can be drawn because] a party fails to call as a witness one 
who is in a legal sense a stranger to him and is equally 
available to the other side.’’ 


€The address of this witness was furnished the plaintiff and both sides 
made efforts to locate him, but were unsuccessful, If there is any dispute 
about this, counsel is willing to take oath to it. 
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See in this connection Krupsmo Vv. W. T. Cowan, Inc., 
(Mun. Ct. App. 1948) 61 A. 2d 624. Tn that case the court 
observed that an unfavorable inference was completely 
unjustified when the record is silent as to whether a par- 
ticular employee was still working for a party or not, or as 
to whether the party knew of the present location of that 
employee. 


4 THE INTRODUCTION OF EVIDENCE PERTAINING TO A SUB- 
SEQUENT CHANGE IN CLEANING METHODS 
Appellee seeks now to justify the admission of testimony 
showing that the defendant at a time much subsequent to 
the plaintiff’s fall used a different cleaner on its floors. 


There was no testimony that the new cleaner did not con- 
tain soap, nor was there any testimony that it changed 
whatever condition had existed on the floor before its use. 
Nor was there any testimony that the color of the floor 

way. Appellee now suggests for the first 
dence was admissible to explain a mis- 
d in the jury’s 


? 


used to reflect the cle 

states that evidence 0 

methods was admiss 

store manager ‘‘who ha 

appeared in the phot 

the photograph, wht 

(J.A. 19) merely to physically locate 

pellee’s fall. (J.A. 20) Appellee 

photograph mto evidence. (J-A. 67) Appellant’s manager 
never testified as appellee claims ‘‘that the floor was as it 
appeared in the photograph’’; his only statement was that 
the picture represented the area he had examined when 
plaintiff fell (J.A. 32), that is, the physical location in the 
store, and this testimony was extracted from him by ap- 
pellee’s counsel. 
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“Now \as“part: of ‘‘operation:bootstrap’’appeHee’scoun- 
sel urges that he’was justified: inishowing subsequent:clean- 
ing methods so.as to’ impeach this testimony. This pround 
was never urged ‘upon‘the trial court. ‘The location of the 
two:pieces of evidence:in the-transeript does not make this 

‘apparent. This:is’an ‘afterthought -and:is: not:a: bonafide 
reason for the ‘admissibility of the chaHenged‘testnmony. 


As Professor McCormick points out-in discussing. excep- 
tions to the rule generally excluding this type of testimony, 
the court must-carefully satisfy itself.that the ground for 
admission is bonafide and ‘justifiable. (McCormick, Evi- 
dence (1945) § 252.) 

‘The exclusionary! rule: is based ‘on"2,:sound:public:policy. 
and should: not‘be: lightly dealt»with. 


Appellee further contends (page’17)'that this evidence 
was admissible ‘‘to refute the position that the existing 
condition was incapable of improvement”’. ‘The’ basic‘ un- 
derlying fallacy here is that there was no existing condi- 


tion needing improvement. ‘There is no testimony in this 
record that there was atthe time-of the plaintiff’s fall any 
grease film on the defendant’s floor. Nor was it ever shown 
that the ‘subsequently used cleaner removed any grease film. 


On both grounds.there was no basis in the testimony: for 
the admissibility of the evidence as appellee now. claims.’ 


As a parting shot appellee states, “‘the defendant con- 
tended that it was proper to use soap in the cleaning of the 
floor and that no other material would be better for the 
purpose than soap. In order to refute this contention evi- 


7 In her Statement of Facts (p. 4) plaintiff stated that her expert witness 
(a chemist) testified: that.defendant no longer used soap, but a cleaner 
which contained an ‘‘anti-slip ingredient.’?? The new cleaner’s chemical 
composition -was never éstablished; whether it contained soap or not remains 


a matter of speculation. The store manager referred to: it as ‘‘soap” — 


(J.-A. 33). The statement that it contained an ‘‘anti-slip ingredient”’ -was 
stricken by the Court (J.A. 67) and should not™iave™been‘'inelnded ‘as a 
fact in plaintiff’s brief. 
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dence of a change by the defendant to a non-soapy cleaner 
was admissible.’”” Her brief (p. 17) cites a remark in the 
opening statement to support this contention. The conclu- 
sions drawn by appellee’s brief are simply false. The de- 
fendant never contended that there was no better method 
of cleaning a terrazzo floor than by the use of soap. This 
was carefully done because obviously with the conflicting 
claims of a multitade of manufacturers of cleaning com- 
pounds, the defendant would have been asinine to have 
started an argument as to which of hundreds of cleaners 
was the best suited for cleaning a terrazzo floor, or which, if 
any, would have been better than soap. Such would not have 
been a test of the defendant’s liability. That liability de- 
pended upon whether or not the use of soap brought about 
a dangerously slippery floor. There was no testimony that 
+ did. Furthermore, the final statement of appellee is 
equally false. Since there was no testimony that the sub- 
sequently used cleaner was not a soap, it is difficult to jus- 
tify appellee’s contention that ‘‘evidence of a change by 


the defendant to a non-slip cleaner was admissible’’. 


CONCLUSION 


The matters discussed above point out certain distor- 
tions and misstatements of facts made by plaintiff in her 
brief. On the basis of the facts as supported by the record, 
the defendant requests reversal. 


Respectfully submitted, 


Pavu R. ConnoLLy 
Cartes C. ABELES 
810 Colorado Building 
Washington 5, D. C. 
Attorneys for Appellant 














